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Lord Justice Waller: 

Introduction   

1. This is the judgment of the court to which all members have contributed.  It deals with 
a number of appeals from decisions concerned with the making of Periodical Payment 
Orders (PPOs) under section 2 of the Damages Act 1996.   

2. The decisions appealed are all concerned with very serious injury to young claimants, 
suffered at birth as a result of negligence, for which liability had been admitted by 
different Health Authorities or different Healthcare Trusts i.e. in broad terms the 
NHS. The damages for future care were in large measure agreed but the question 
whether a PPO should be made and if so what the form of the order should be was in 
issue. In such cases, by section 2(1) of the Damages Act 1996 (brought in by way of 
amendment by the Courts Act 2003) the court has, since 1st April 2005, been required 
to consider whether to make an order for periodical payments. Section 2(8) and (9) 
provide as follows:- 

“2(8) An order for periodical payments shall be treated as 
providing for the amount of payments to vary by reference to 
the retail prices index (within the meaning of section 833(2) of 
the Income and Corporation Taxes Act 1988) at such times, and 
in such a manner, as may be determined by or in accordance 
with Civil Procedure Rules. 

(9) But an order for periodical payments may include 
provision-  

(a) disapplying subsection (8), or 

(b) modifying the effect of subsection (8).” 

3. In Flora v Wakom (Heathrow) Ltd [2006] EWCA Civ 1103 the construction of these 
subsections was considered in the following circumstances. The claimant in that case 
had been severely injured and claimed damages for inter alia loss of future earnings 
and future care. The defendant admitted liability. In the statement of case relating to 
the award of damages, the claimant contended that, if the court made an order for 
periodic payments, it should disapply or modify section 2(8) and provide for the 
amount of such payments to vary by reference to a wage-related index rather than the 
retail prices index (RPI). To support that case, the claimant sought to adduce the 
expert evidence of Dr Victoria Wass, an academic labour economist based at the 
Cardiff Business School.  The defendants applied to strike out the relevant parts of the 
statement of case and to exclude the evidence of Dr Wass on the grounds that use 
could only be made of section 2(9) in exceptional circumstances.  Sir Michael Turner 
refused the defendant’s applications and the Court of Appeal dismissed an appeal, 
holding that section 2(8) identified a default position and that section 2(9) allowed the 
court to make the orders identified therein not simply in exceptional circumstances 
but whenever it appeared appropriate and fair to do so. 
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4. In dealing with a point made by Mr Pooles, for the defendants, as to the risk that, if 
exceptionality was not the test, the courts faced the prospect of trials at which a host 
of expensive witnesses would be called on each side,  Brooke LJ (with whose 
judgment Sir Mark Potter and Moore-Bick LJ agreed) said this:- 

 “33. We are now dealing with a different statutory provision 
and, if the experience of the past is any useful guide, it is likely 
that there will be a number of trials at which the expert 
evidence on each side can be thoroughly tested. A group of 
appeals will then be brought to this court to enable it to give 
definitive guidance in the light of the findings of fact made by a 
number of trial judges. The armies of experts will then be able 
to strike their tents and return to the offices or academic groves 
from which they came.” 

5. We now have before us this group of appeals. They are four in number which we will 
identify simply by the name of the claimants: Thompstone, a decision of Swift J 
whose judgment was handed down on 23rd November 2006; De Haas, a decision of 
Nelson J given on 24th November 2006; Corbett, a decision of His Honour Judge 
Bullimore sitting as a High Court Judge handed down 28 March 2007; and RH, a 
decision of Mackay J handed down on 20 June 2007.  In all, liability was admitted 
and all are concerned with severely injured claimants claiming future losses, 
particularly costs of future care.  

6. The decision of Swift J was the first in time. The parties had agreed that all future 
losses should be paid as a lump sum save for the costs of care and case management.  
The claimant sought a PPO linked to a wage-related index; the defendant wanted RPI 
to apply.  Swift J rejected arguments seeking to distinguish Flora. After considering 
extensive expert evidence, she took the view that, because wages would increase at a 
faster rate than prices measured by the RPI and the RPI was thus not likely to be a 
reliable or accurate indicator of growth in earnings, it was right to investigate 
alternatives.  She did so and considered the advantages and disadvantages of several 
measures and indices, including the Annual Survey of Hours and Earnings (ASHE) 
for the occupational group of care assistants and home carers (Occupational Group 
6115), produced by the Office of National Statistics (ONS).  She concluded that  

“it would be fair and reasonable under the provisions of section 
2(9) to modify the effect of section 2(8) by providing for the 
amount of payments to vary by reference to the 75th percentile 
of ASHE occupational group 6115.”    

7. In De Haas, Nelson J was unpersuaded that there were arguments unaddressed in 
Flora or by Swift J, whose decision, with permission to appeal, had been promulgated 
the day before the hearing in De Haas. He had approved the settlement of the 
claimant’s claim and was concerned with the form of the order. He decided that there 
should be a lump sum payment for all heads of damage other than the costs of future 
care and case management.  He adjourned the question of indexation because the 
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claimant by her litigation friend accepted that she would be bound by the result of the 
proposed appeal in Thompstone. 

8. HH Judge Bullimore and Mackay J applied their own minds to the issues argued out 
before Swift J and independently rejected arguments seeking to distinguish Flora.  
They also independently rejected the RPI as a suitable index by reference to which to 
increase the wages of carers and independently held, after considering extensive 
expert evidence, that the appropriate measure for indexation was ASHE 6115. 
Mackay J was also assisted by the fact that on the last day of the hearing before him, 
25th May 2007, Lloyd-Jones J handed down a judgment in Sarwar v Ali and MIB 
[2007] EWHC 1255. That decision has not been appealed but he also reached the 
conclusion that RPI was not an appropriate measure by which to index PPOs covering 
losses relating to wages, and in relation to future care he too applied ASHE 6115; he 
also used a wage-related measure to index a PPO covering the loss of future wages. 

9. It could be said that the decision in Flora should be treated as saying no more than 
that the claimant’s contentions were arguable and that he should be allowed to call the 
evidence of Dr Wass at trial.  However, in all these cases Flora has not been treated as 
simply a decision on arguability but was - we think rightly - treated as authority on the 
construction of section 2(8) and (9) albeit that attempts were made to limit what Flora 
actually decided. In this court on the appeals, Flora has rightly been treated as binding 
on us but again subject to a submission that some points are not covered by the 
decision.  Permission to appeal to the House of Lords was refused in Flora both by 
this court and the House of Lords, but in the latter case on the basis as their Lordships 
indicated that it was too early for such an important point to be considered by them.  

10. Those representing the appellants wish to reserve for future argument in the House of 
Lords that Flora was wrongly decided, but, as we have said, have accepted that a full 
frontal attack is not open to them in this court. They have however sought to suggest 
that certain arguments were not considered in Flora and that, accordingly, it is still 
open to the court to reach, by another route, the conclusion that Flora rejected.  In any 
event, they seek to argue that the power to modify the effect of section 2(8) was more 
constrained than the wide language of Flora would indicate.  

11. Those representing the appellants recognise that developing the arguments they have 
sought to develop on the ambit of section 2(8) and (9) post-Flora without being able 
to make the full frontal attack on Flora has been and remains a difficult task. In this 
court, it is made the more difficult by the fact that none of the arguments has found 
favour before any of the judges at first instance. Mr Philip Havers QC and Mr Paul 
Rees QC recognised the uphill struggle they faced.  Furthermore, if they lose the 
construction arguments, the appellants then ask this court to review the evaluation 
exercise as to the appropriate index or measure to be adopted in the individual cases 
on which the trial judges were unanimous in their choice. That again provides the 
appellants with a difficult hill to climb. They have sought to dress up the points on 
evaluation as points of law in order to get over the obvious difficulty that this court 
would be unlikely to interfere with a judge’s factual evaluation exercise, but their 
arguments must be seen for what they in fact are. 
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12. All that said, however, this is the first opportunity for this court to consider the 
operation of these subsections in practice, and in a context where it is likely that an 
attempt will be made to take the whole question of their proper construction to the 
House of Lords. The task of this court, as we see it, is thus to consider the approach of 
the judges in these cases and by reference thereto to give guidance that will assist 
those who hereafter have to deal with this type of case. We hope that it will enable the 
experts to strike their tents and retreat, as Brooke LJ so figuratively put it, but, if not, 
at least it might help to focus their attention on the needs of particular claimants and 
the particular circumstances of individual cases, and might help to make agreement 
between those experts more likely. We must also keep in mind the possibility that 
Flora, together with these cases, may at some stage be considered at a higher appellate 
level. 

The Legislation, the Rules and the Practice Direction 

13. Section 2(1) of the 1996 Act (as substituted by the Courts Act 2003) provides:  

 "A court awarding damages for future pecuniary loss in 
respect of personal injury:- 

 (a)  may order that the damages are wholly or partly to take 
the form of periodical payments, and 

  (b)  shall consider whether to make the order."  

The sections 2(8) and (9) we have already set out.  

14. The rules governing the award of damages by way of periodical payments are set out 
in CPR 41.4-41.10. CPR 41.8(1) provides:  

 "Where the court awards damages in the form of periodical 
payments, the order must specify —  

  (a)  the annual amount awarded, how each payment is to be 
made during the year and at what intervals; 

 (b)  the amount awarded for future — 

  (i)  loss of earnings and other income; and 

 (ii) care and medical costs and other recurring or 
capital costs; 

(c)  that the claimant's annual future pecuniary losses, as 
assessed by the court, are to be paid for the duration of the 
claimant's life, or such other period as the court orders; and 

(d) that the amount of the payments shall vary annually by 
reference to the retail price index, unless the court orders 
otherwise under section 2(9) of the 1996 Act." 
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15. CPR 41.7 further provides:  

  "When considering  - 

 (a) [inapplicable in this case] 

 (b) whether to make an order under section 2(1)(a) of the 1996 
Act, 

 the court shall have regard to all the circumstances of the case 
and in particular the form of award which best meets the 
claimant's needs, having regard to the factors set out in the 
practice direction." 

16. The relevant practice direction provides, at 41BPD.1:  

 "The factors which the court shall have regard to under rule 
41.7 include: 

 (1)  the scale of the annual payments taking into account any 
deductions for contributory negligence; 

 (2)  the form of award preferred by the claimant including- 

  (a) the reasons for the claimant's preference; and  

  (b) the nature of any financial advice received by the  
 claimant when considering the form of award; and 

 (3)  the form of award preferred by the defendant including the 
reasons for the defendant's preference.” 

Background to section 2(8) and (9) 

17. We cannot do better than to take the background from the first of the judgments we 
have to consider, that of Swift J in Thompstone:-  

 “Lump Sum Awards  

 14. In the past, damages awards have in general been paid by 
way of a single lump sum, comprising (as applicable) awards 
for pain, suffering and loss of amenity, past losses, interest and 
future losses. In the case of a claim for future loss, a lump sum 
is calculated by reference to a series of multiplicands, 
representing the claimant's future annual loss or cost in respect 
of each head of damage. To those multiplicands are applied 
multipliers derived from a combination of the claimant's 
estimated life expectancy and a discount rate based on an 
assumption that the capital, notionally invested, will produce an 
annual return equivalent to 2.5% net per annum (pa) over and 
above the increase in the RPI.  
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 15. A lump sum award has a number of advantages. It is final, 
simple and offers flexibility to a claimant, who can decide for 
himself how to prioritise his various needs and wants. 
However, the 'once and for all' approach frequently results in 
over- or under-compensation. The multiplier is calculated by 
reference to average life expectancy which may have little 
bearing on the actual life expectancy of the individual claimant 
concerned. A claimant may die well before his expected time; 
in that event, the defendant cannot recover the excess of 
damages paid and that excess constitutes a windfall for the 
claimant's family. Conversely, a claimant may survive longer 
than expected, in which case his damages may be insufficient 
to meet his needs during the last years of his life. Investment 
returns will vary according to an individual's investment 
strategy and the economic conditions prevailing at the time. 
The returns may be above or below those assumed by the 
discount rate. In addition, a claimant's needs may alter from 
those anticipated at the time of trial or settlement, and costs 
which were estimated at rates current at the trial date may 
increase significantly thereafter.  

 Structured Settlements 

 16. In an attempt to meet some of these difficulties and, in 
particular, to ensure that claimants were protected against the 
risk that, at some point, their damages might be exhausted, a 
new means of paying damages by way of 'structured settlement' 
was developed. From 1988, the purchase of an annuity by a 
defendant or its insurer out of, and at the same time, as an 
award of compensation resulted in the annual payments from 
the annuity being tax-free in a claimant's hands. The first 
structured settlement was agreed in 1989 and provided for the 
payment to the claimant of a combination of a lump sum and a 
stream of tax-free payments payable for her lifetime. Since 
1989, there have been various developments in the 
arrangements for structured settlements which I need not 
describe here. Various factors have served to limit the number 
of claims resolved by means of a structured settlement. A major 
restriction was that structured settlements could be 
implemented only with the agreement of both parties.  

 Changes to the System  

 17. Section 2(1) of the 1996 Act permitted the court to make an 
order that damages were wholly or partly to take the form of 
periodical payments. Such an order could, however, only be 
made if both parties agreed.  

 18. The shortcomings of the existing system were highlighted 
by Lord Steyn in the leading case of Wells v Wells [1999] 1 
AC 345 at 384B:  

 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1998/27.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1998/27.html
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 " … there is a major structural flaw in the present system. It 
is the inflexibility of the lump sum system which requires an 
assessment of damages once and for all of future pecuniary 
losses. In the case of the great majority of relatively minor 
injuries the plaintiff will have recovered before his damages 
are assessed and the lump sum system works satisfactorily. 
But the lump sum system causes acute problems in cases of 
serious injuries with consequences enduring after the 
assessment of damages. In such cases the judge must often 
resort to guesswork about the future. Inevitably, judges will 
strain to ensure that a seriously injured plaintiff is properly 
cared for whatever the future may have in store for him. It is 
a wasteful system since the courts are sometimes compelled 
to award large sums that turn out not to be needed. It is true, 
of course, that there is statutory provision for periodic 
payments: see section 2 of the Damages Act 1996. But the 
court only has this power if both parties agree. Such 
agreement is never, or virtually never, forthcoming. The 
present power to order periodic payments is a dead letter. 
The solution is relatively straightforward. The court ought to 
be given the power of its own motion to make an award for 
periodic payments rather than a lump sum in appropriate 
cases. Such a power is perfectly consistent with the principle 
of full compensation for pecuniary loss. Except perhaps for 
the distaste of personal injury lawyers for change to a 
familiar system, I can think of no substantial argument to the 
contrary. But the judges cannot make the change. Only 
Parliament can solve the problem." 

 19. In 2002, the Master of the Rolls' Working Party published 
its report entitled "Structured Settlements". The disadvantages 
of a conventional lump sum award were summarised at 
paragraph 12 of the report:  

 "The one thing which is certain about a once and for all lump 
sum award in respect of future loss is that it will inevitably 
either over-compensate or under-compensate. This will 
happen particularly where the claimant survives beyond the 
life expectancy estimated at the time of trial, or alternatively 
dies earlier. It will frequently be the case in practice that 
there is over-compensation in six figure sums, or, 
correspondingly, that a combination of increased life 
expectancy, the cost of care, and (it may be) the cost of new 
but necessary medical treatments is such that the sum needed 
exceeds anything that might have been awarded at the date 
of trial." 

 20. The Working Party therefore concluded at paragraph 21:  

 " … of the features we have identified that of accuracy is 
the most important. We are concerned that a consequence 
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of a system of once and for all lump sum awards is that 
there will be under or over-compensation (in some cases 
considerable) and particularly concerned that a proportion 
of claimants whose life expectancy is uncertain, and who 
need significant continuing care, might be left with 
significant uncompensated need. It adds to our concern that 
this is likely to occur later in life when the consequences 
will be particularly hard to manage. It is also of concern 
that appreciation of this may give rise to excessive 
prudence and under expenditure in earlier years. 
Accordingly, we prefer a system that is better able to meet 
future needs as and when they arise. Such a system may 
also have its defects – as we shall go on to point out – but 
we believe the advantages outweigh them." 

 21. Following the report of the Working Party, amendments 
were made to the 1996 Act. As a result of these amendments, 
contained in the Courts Act 2003, it has since 1 April 2005 
been open to a court to make an order for periodical payments 
whether or not the parties agree. Indeed, it is now mandatory, 
when a court is making an award of damages for future 
pecuniary loss in respect of personal injury, for it to consider 
whether the damages - or part of them – should be paid by way 
of periodical payments.  

 Periodical Payments Orders 

 22. Periodical payments avoid many of the problems caused by 
lump sum awards. They provide a guarantee for a claimant that 
he will continue to receive regular annual payments for the 
duration of his life so that his damages will never be exhausted. 
The annual payments will be free of tax, which removes any 
uncertainties associated with possible future changes to the 
arrangements for taxation of investment income. The fact that 
the annual payments cease on death means that there is far less 
risk of large sums paid by defendants going to persons other 
than the injured person for whose benefit they were intended. 
All these factors represent considerable advantages over the 
lump sum award.  

 23. When a lump sum award is made, the responsibility for 
deciding how to invest his damages lies with the claimant or 
those acting on his behalf. It is for him (or them) to husband his 
resources carefully, with a view to ensuring that they have the 
best possible opportunity to meet his lifelong needs. Where the 
claimant has a large sum of damages and a long life 
expectancy, his damages will require skilled financial 
management in order, not only to guard against the risk that he 
might survive longer than the estimate of life expectancy on 
which the multiplier was calculated, but also to meet the cost of 
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his annual needs, which cost will increase year by year from the 
date when the award is made.  

 24. The management of a claimant's damages involves taking 
decisions about risk. All investments carry with them some 
element of risk. The more risk an investor is prepared to take, 
the greater the potential returns. An investment that offers the 
prospect of high returns in terms of capital growth also in 
general carries with it the risk that the capital value of the 
investment might decrease. An investment carrying a lower rate 
of risk is likely to produce lower returns but greater security of 
capital. Ideally, a claimant who is entirely reliant on his 
damages for his future quality of life should not be compelled 
to expose himself to a significant degree of investment risk. 
However, for a claimant with a long life expectancy and a 'once 
and for all' damages award, this is often unavoidable. He will 
probably be advised to invest in a combination of low risk and 
higher risk investments, this being the only way in which he 
can hope to be in a position to meet increasing annual costs and 
the potential additional expense associated with a longer than 
expected life expectancy.  

 25. One important effect of a periodical payments order is to 
transfer the risk associated with the investment of damages 
away from the claimant. The award will guarantee the claimant 
annual payments for his lifetime. Furthermore, the amendments 
to the 1996 Act provide for uplifts to the annual payments in 
accordance with the RPI. Provided that indexation to the RPI 
accurately reflects actual increases in the relevant annual costs, 
the claimant will be protected against the effects of future 
increases in those costs.  

 26. If, however, the annual uplifts do not properly reflect the 
actual increases in the relevant costs, the claimant will have no 
means of protecting himself against the consequences of the 
shortfall. He will not have the option of pursuing an investment 
policy aimed at achieving capital growth in order to meet 
shortfalls in the future. The transfer of risk away from him 
results also in a loss of opportunity for gain. He could be 
caught in a situation whereby his annual payments fall further 
and further below the level which, at the time the periodical 
payments order was made, was agreed or assessed as being 
required to meet his needs.  

 Awards for Future Care Costs  

 27. In most serious personal injury cases, the largest component 
of the award of damages is the cost of future care. The 
provision of a proper level of good quality care throughout life 
is vital to a severely injured claimant's future well being and 
quality of life. The importance of this head of damage has been 
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recognised by the courts. In Wells, Lord Hutton said at 403C-
D:  

 "Unlike the great majority of persons who invest their 
capital, it is vital for the plaintiffs that they receive constant 
and costly nursing care for the remainder of their lives and 
that they should be able to pay for it, and any fall in income 
or depreciation in the capital value of their investments will 
affect them much more severely than persons in better health 
who depend on their investments for support." 

 In the same case, Lord Hope observed at 400E: 

 "Whatever policy reasons there might have been for 
regarding it as acceptable that there may be less than a full 
recovery in regard to wage loss – and I should make it clear 
that I do not subscribe to that policy – there can be no good 
reason for a shortfall in the amount required for future care 
or to meet all the other outlays which have been rendered 
necessary by the disability. The calculation should make the 
best use of such tools to assist that process as are available." 

 Lord Clyde made the same point at 394G: 

 "The problem of sufficiently providing for the future care of 
the very severely disabled plaintiff gives rise to particular 
concern since any inadequacy of the award in that respect 
could be particularly serious."  

 28. The effect of a shortfall in the damages available for future 
care is that the claimant will be dependent on the State to make 
up the balance needed to meet his care needs. Such assistance 
may or may not be forthcoming.” 

The 100% Recovery Principle  

18. The principle that there should be full compensation (the 100% principle) was 
fundamental to the decision in Flora and to the decisions of all the trial judges who 
have had to consider the matter. It is dealt with most fully in the judgment of Swift J 
but was of no less importance to the others (see in particular to HH Judge Bullimore 
in Corbett paragraph 92,  Mackay J in RH paragraph 69 and Lloyd Jones J in  Sarwar 
paragraph 113).  Swift J cited the most relevant and important passages and again it is 
convenient to take the following passage from her judgment:- 

 “The Principle of Full Compensation  

 29. Awards of damages should be calculated so as to achieve, 
as nearly as possible, full compensation for the claimant. In 
Wells, Lord Hope set out what is sometimes known as the 
'100% principle' at 390A:  
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 “ … the object of the award of damages for future 
expenditure is to place the injured party as nearly as possible 
in the same financial position as he or she would have been 
in but for the accident. The aim is to award such a sum of 
money as will amount to no more, and at the same time no 
less, than the net loss." 

 In the same case, Lord Lloyd said at 363H: 

 “It is of the nature of a lump sum payment that it may, in 
respect of future pecuniary loss, prove to be either too little 
or too much. So far as the multiplier is concerned, the 
plaintiff may die the next day, or he may live beyond his 
normal expectation of life. So far as the multiplicand is 
concerned, the cost of future care may exceed everyone's 
best estimate. Or a new cure or less expensive form of 
treatment may be discovered. But these uncertainties do not 
affect the basic principle. The purpose of the award is to put 
the plaintiff in the same position, financially, as if he had not 
been injured. The sum should be calculated as accurately as 
possible, making just allowance, where this is appropriate, 
for contingencies. But once the calculation is done, there is 
no justification for imposing an artificial cap on the 
multiplier. There is no room for a judicial scaling down.” 

19. The next two paragraphs in Swift J’s judgment we quote because they seem to us to 
reflect accurately the proper approach to subsections (8) and (9):- 

 “30. In the case of Flora, the Court considered the '100% 
principle' in the context of the indexation of periodical 
payments. At paragraph 19 of his judgment, Brooke LJ said:  

 "There is no indication in s 2 of the 1996 Act, as substituted, 
that Parliament intended to depart from this well-known 
principle (i.e. the 100% principle) … " 

 He repeated his view at paragraph 28 and then went on to say at 
paragraph 29: 

 "For this reason I reject the argument that in enacting s 2(8) 
and 2(9) of the 1996 Act Parliament must be taken to have 
intended to provide compensation lower than that which 
would be awarded through adherence to the 100% principle 
if a periodical payments order was to be made." 

 31. It follows, therefore, that indexation of a periodical 
payments order must be directed at ensuring, as far as is 
possible, that the real value of the annual payments is retained 
over the whole period for which the payments will be payable. 
Any other result would mean that the '100% principle' was 
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breached and would result in injustice to a claimant in respect 
of whom a periodical payments order was made. It would also 
have the effect of rendering the new statutory provisions 
nugatory. If it were clear to claimants' advisers and to courts 
hearing personal injury cases that the real value of periodical 
payments would not be retained in the future, orders for 
periodical payments would not be agreed or made. Instead, 
awards of damages by way of lump sums – with all the 
attendant disadvantages which have been identified and 
addressed – would continue to be the norm. It was this 
possibility to which Brooke LJ referred in Flora when he said at 
paragraph 35:  

 "In enacting s 2 of the 1998 (sic) Act, as substituted, it 
cannot have been Parliament's purpose to create a scheme 
which no properly advised claimant would ever wish to 
use."”  

20. In making their submissions on behalf of the appellant defendants, before the trial 
judges and before us, Mr Havers and Mr Rees accepted that the 100% principle must 
be applied. They maintained before the trial judges and before us that their arguments 
did not cause a departure from it. The trial judges were unconvinced and, as we made 
clear at the hearing, we also remained unconvinced.   

The Issues in these Appeals 

21. It is convenient, against the above background, to turn to the arguments raised on 
these appeals.  Although the grounds of appeal in each of the four cases were put in 
slightly different terms, the appellants helpfully amalgamated all the points to be 
decided on by this court into a list of issues.  We will deal with these either singly or 
in groups, excluding those which were not pursued.  

Issues 1 and 2 

22. We will consider issues 1 and 2 together.  Issue 1 requires the court to consider:  

whether, as a matter of law and statutory construction, section 
2(8) of the Damages act 1996 can only be modified in 
‘exceptional circumstances’.    

  Issue 2 asks: 

whether as a matter of law and precedent section 2(8) of the 
Damages Act 1996 can only be modified in ‘exceptional 
circumstances’.   
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23. It was accepted before the trial judges and before us that Flora had rejected the 
argument that it was only in exceptional circumstances that section 2(9) could be used 
to modify section 2(8). A convenient summary of what Flora decided is contained in 
the judgment of Lloyd Jones J in Sarwar:- 

 “111. This new system governing periodical payments was 
considered by the Court of Appeal in Flora v Wakom 
(Heathrow) Limited [2006] EWCA Civ. 1103.  . . . .   The 
judgment of Brooke L.J., with which the other members of the 
court agreed, establishes the following principles:  

 (1) If a periodical payments order does not identify on its 
face the manner in which the amount of the payments is to 
vary in order to maintain their real value, the effect of 
section 2(8) is that it is to be treated as providing for what is 
set out in that subsection unless the order contains a 
provision of a type identified in section 2(9).  There is 
nothing in the language of these sub-sections to suggest that 
the power to make provision such as is identified in section 
2(9) may only be exercised in an exceptional case. 
(Paragraph 10) 

 (2) There is no indication in section 2 of the 1996 Act, as 
substituted, that Parliament intended the courts to depart 
from the "100% principle" formulated by Lord Blackburn 
in Livingstone v Rawyards Coal Company [1880] 5 App. 
Cas. 25, 39 and by Lord Hope in Wells v Wells [1999] 1 
AC 345, 390 A-B, namely that a victim of a tort is entitled 
to be compensated as nearly as possible in full for all 
pecuniary losses.  Accordingly, the Court of Appeal 
rejected the submission that in enacting subsections 2(8) 
and (9) of the 1996 Act Parliament must be taken to have 
intended to provide compensation lower than that which 
would be awarded through adherence to the 100% 
principle, if a periodical payments order was to be made. 
(Paragraphs 18, 19, 27-29) 

 (3) In a case where periodical payments are claimed, the trial 
judge should decide whether it is appropriate to use the 
powers given by Parliament in sub-section 2(9) and make 
such an order for index-linking the periodical payments (if a 
periodical payments order is in fact made) as he considers 
appropriate and fair in all the circumstances, without being 
obliged to detect exceptional circumstances before he is at 
liberty to depart from indexation linked to the RPI. 
(Paragraph 37)” 

24. All the trial judges accepted the binding nature of Flora but, before Mackay J in RH 
and it would seem before Nelson J in de Haas and then before us, an attempt was 
made to argue that Flora had been decided per incuriam and thus that it was not 
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binding. It was said that an argument based on the decision in the Court of Appeal in 
Cooke v United Bristol Healthcare NHS Trust [2004] 1 WLR 251, as to why section 
2(9) should only apply in exceptional circumstances, had not been made or considered 
in Flora. Cooke was concerned with an award of a lump sum for future care in 
relation to a seriously injured claimant, where the Court of Appeal disallowed what it 
held to be an attempt to get round the discount rate laid down by the Lord Chancellor 
under section 1 of the Damages Act, a rate effectively calculated by reference to the 
RPI.  The argument in broad terms is that the same principle should apply when 
assessing PPOs as applies when assessing lump sum damages, and if Flora is right 
that will not be so.    

25. The argument in more detail goes as follows.  It traces the background to Cooke 
chronologically as follows.  First, by s.1 of the Damages Act 1996, it was provided as 
follows:- 

 “1(1) In determining the return to be expected from the 
investment of a sum awarded as damages for future pecuniary 
loss in an action for personal injury, the court shall, subject to 
and in accordance with rules of court made for the purposes of 
this section, take into account such rate of return (if any) as 
may from time to time be prescribed by an order made by the 
Lord Chancellor.” 

 (2) Subsection (1) above shall not however prevent the court 
taking a different rate of return into account if any party to the 
proceedings shows that it is more appropriate in the case in 
question.” 

26. Before the Lord Chancellor prescribed a rate in accordance with s.1(1), Wells v Wells 
was decided by the House of Lords and by their decision they ruled that, pending the 
Lord Chancellor exercising his power under s.1(1), 3% should be the discount rate 
assessed by reference to Index-linked Government Stock (ILGS).  Again, prior to the 
Lord Chancellor prescribing a rate, Wells had been interpreted as saying that 3% 
should be the discount rate “save in very exceptional circumstances” (see Stuart-
Smith LJ in Warren v Northern General Hospital NHS Trust (2) [2000] 1 WLR 1404 
at 1408).   

27. When, on 25th June 2001, the Lord Chancellor prescribed a discount rate of 2.5% he 
published reasons.  Those reasons were first published on 27th June 2001 but, 
following his attention being brought to an error, further reasons were published on 
27th July 2001.  The key reasons are summarised by Dyson LJ in Warriner v Warriner 
[2002] 1WLR 1703 at paragraph 14 in the following terms:- 

 “[a] the market in ILGS was distorted so that the prevailing 
yields were artificially low; [b] the Court of Protection, even in 
the wake of the decision of the House of Lords in Wells v 
Wells had continued to invest on behalf of claimants in multi-
asset portfolios, such that real rates of return well in excess of 
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2.5% could be expected; and [c] it was likely that that “real” 
claimants with larger awards of compensation would not be 
advised to invest solely, or even primarily, in ILGS, but rather 
in a mixed portfolio.” 

28. Dyson LJ then quoted the Lord Chancellor as saying:- 

 “Finally, in deciding that a single rate of 2.5% should have 
been set by me on 25 June 2001, I have borne in mind that it 
will, of course, remain open for the courts, under section 1(2) 
of the Damages Act 1996, to adopt a different rate in any 
particular case if there are exceptional circumstances which 
justify it in doing so.” 

29. In Warriner v Warriner the Court of Appeal was concerned with a case in which an 
expert (Mr Hogg) was suggesting that the court should exercise its power under s.1(2) 
to apply a lower discount than 2.5% on the ground that it was, as the sub-section 
required, “more appropriate” in the case in question.  The argument on behalf of the 
defendant on the appeal was that, albeit “more appropriate” were the words of the 
sub-section, the Lord Chancellor’s statement that sub-section 1(2) would be applied in 
“exceptional circumstances” was correct, in that it could never be “more appropriate” 
to apply a different rate unless the circumstances were outside those taken into 
account by the Lord Chancellor in fixing the rate at 2.5%. 

30. In Cooke, the expert for the claimant (indeed it would appear the same Mr Hogg) 
sought to deal with the fact that a lump sum for care, if discounted at 2.5%, would not 
provide full compensation but, recognising that the case was not exceptional, advised 
that there should be a variation in the multiplicand.   

31. When the case came to the Court of Appeal, that court held that it was impermissible 
to alter the multiplicand. Laws LJ said this:- 

 “30. In the end, the central issue in these appeals falls to be 
resolved upon what, I have to say, seems to me to be a very 
straightforward basis. Once it is accepted that the discount rate 
is intended in any given personal injury case to be the only 
factor (in the equation ultimately yielding the claimant's lump 
sum payment) to allow for any future inflation relevant to the 
case, then the multiplicand cannot be taken as allowing for the 
same thing, or any part of it, without usurping the basis on 
which the multiplier has been fixed. And it must be accepted 
that the discount rate was so intended: by the House in Wells, 
by Parliament in the Act of 1996, and by the Lord Chancellor 
in making his order under the Act. Mr Hogg's attempt to treat 
his calculation of the multiplicand as a "separate issue" from 
the discount rate, and counsel's submissions supporting that 
position, are in the end nothing but smoke and mirrors. It 
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follows that the substance of these appeals constitutes an 
illegitimate assault on the Lord Chancellor's discount rate, and 
on the efficacy of the 1996 Act itself, and (subject to Mr 
Hogarth's point on s.1(2)) they must in my judgment be 
dismissed.” 

32. Dyson LJ said this:- 

 “42. The compensation principle is not in issue. It was 
acknowledged by their Lordships in Wells. They well 
understood that the cost of future care would or might exceed 
RPI inflation: see pages 354E and 367H. And yet they fixed a 
rate of 3 per cent, which was substantially based on a return for 
ILGS (where inflation is measured by the RPI). Their 
Lordships recognised that this would not produce a return that 
would match future inflation precisely. Thus, for example, Lord 
Steyn spoke of an element of "arbitrariness in any figure" 
(388D); and Lord Hope referred to there always remaining "an 
element of uncertainty in prediction which may only in a rough 
and ready way satisfy the desire that justice be done between 
both parties" (394G). Their Lordships recognised that a single 
rate was a somewhat crude instrument, but they adopted it for 
the public policy reasons that certainty was necessary in order 
to facilitate settlements and save costs.  

 43. These same considerations informed the decision of the 
Lord Chancellor to select the single rate of 2.5 per cent. He too 
was aware of the compensation principle, and stated explicitly 
that this was the principle that he "must strive to apply". He 
could have chosen different rates for different heads of loss. 
But he decided not to do so in order to "eliminate scope for 
uncertainty and argument about the applicable rate".  

 44. It is clear, therefore, that both the House of Lords in Wells 
and the Lord Chancellor in fixing the rate at 2.5 per cent 
purported to be giving effect to the compensation principle. The 
submissions made on behalf of the appellants amount to saying 
that neither the House of Lords nor the Lord Chancellor 
achieved what they expressly said they were setting out to 
achieve. If the present appeals were being decided without 
reference to the fact that the Lord Chancellor has fixed the 
discount rate, this challenge could not be made since the 
decision in Wells would be binding on this court. But, of 
course, the fact that the Lord Chancellor has fixed the rate 
cannot be ignored. Once it is shown that, in fixing the rate, the 
Lord Chancellor intended his single rate to allow for future 
inflation in respect of all heads of loss, an attempt to persuade a 
court to calculate damages by allowing for future inflation of 
certain heads of loss by a different method can be seen for what 
it is. Despite the disavowals vigorously made on behalf of all 
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three appellants, these challenges are, in my view, nothing less 
than a plain attempt to subvert the Lord Chancellor's rate 
itself.” 

33. Mr Havers, who argued this point before us, submitted that it should be impermissible 
to have two ostensibly parallel but in fact divergent systems of compensation 
producing different outcomes. If applying a discount calculated by reference to RPI 
was consistent with the 100% principle when calculating a lump sum award, it must 
also be consistent with the 100% recovery principle to make PPOs indexed by 
reference to RPI. 

34. The answer to this point is provided in a passage in the judgment of Brooke LJ in 
Flora supported indeed by the reasons of the Lord Chancellor, as summarised by 
Dyson LJ in Warriner, quoted above.  At paragraph 27, Brooke LJ, having traced the 
recent history of the discount rate, culminating, incidentally, with a quotation of a 
passage from the judgment of Laws LJ in Cooke, said this:- 

 “27. This brief summary of the recent history of the discount 
rate used for the purpose of calculating lump sum awards for 
future pecuniary loss is sufficient to show that an award of a 
lump sum is entirely different in character from an award of 
periodical payments as a mechanism for compensating for such 
loss. When setting the appropriate discount rate in the context 
of a lump sum award the House of Lords or the Lord 
Chancellor had to guess the future and to hope that prudent 
investment policy would enable a seriously injured claimant to 
benefit fully from the award for the whole of the period for 
which it was designed to provide him/her with appropriate 
compensation.  

 28. A periodical payments order is quite different. This risk is 
taken away from the claimant. The award will provide him or 
her year by year with appropriate compensation, and the use of 
an appropriate index will protect him/her from the effects of 
future inflation. If he or she dies early the defendants will 
benefit because payments will then cease. It is unnecessary in 
the context of this statutory scheme to make the kind of guesses 
that were needed in the context of setting a discount rate. The 
fact that these two quite different mechanisms now sit side by 
side in the same Act of Parliament does not in my judgment 
mean that the problems that infected the operation of the one 
should be allowed to infect the operation of the other. There is 
nothing in the statute to indicate that in implementing s.2 of the 
1996 Act (as substituted) Parliament intended the courts to 
depart from what Lord Steyn described in Wells v Wells at pp 
382H-383 B as the "100% principle", namely that a victim of a 
tort was entitled to be compensated as nearly as possible in full 
for all pecuniary losses: . . . .” 
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35. As Brooke LJ emphasised, the two regimes are quite different. We cannot put more 
eloquently the reasons for their difference than are given in the passage quoted. 

36. In any event the argument that in some way Flora was decided per incuriam was 
hopeless. Cooke was cited and considered at length. Even if one cannot find the 
precise argument as Mr Havers put it being considered in the judgment of Brooke LJ, 
we would take some persuading that something very close to it was not being 
considered.  In any event the point was certainly there to be taken and the decision 
was not per incuriam. 

37. In Young v Bristol Aeroplane Co Ltd [1944] 1 KB 718, Lord Greene MR set out the 
circumstances where one Court of Appeal might not follow the decision of another 
including where the first decision was per incuriam.  He did not purport to define with 
absolute precision the breadth of the expression per incuriam saying this at 729:- 

 “Where the court has construed a statute or a rule having the 
force of a statute its decision stands on the same footing as any 
other decision on a question of law, but where the court is 
satisfied that an earlier decision was given in ignorance of the 
terms of a statute, or a rule having the force of a statute, the 
position is very different. It cannot, in our opinion, be right to 
say that in such a case the court is entitled to disregard the 
statutory provision and is bound to follow a decision of its own, 
given when that position was not present to its mind. Cases of 
this description are examples of decisions given per incuriam.  
We do not think it would be right to say there may not be other 
cases of decisions given per incuriam in which this court might 
properly consider itself entitled not to follow an earlier decision 
of its own.  Such cases would obviously be of the rarest 
occurrence and must be dealt with in accordance with their 
special facts.  Two classes of decisions per incuriam fall 
outside the scope of our enquiry, namely, those where the court 
has acted in ignorance of a previous decision of its own or of a 
court of co-ordinate jurisdiction which covers the case before it 
– in such a case a subsequent court must decide which of the 
two decisions it ought to follow; and those where it has acted in 
ignorance of a decision of the House of Lords which covers the 
point – in such a case a subsequent case is bound by the 
decision of the House of Lords.” 

38. That passage from Lord Greene’s judgment hardly encourages an argument that a 
previous decision is per incuriam if (as Mr Havers would suggest) an argument 
readily open to one party was not developed before the court suggested to have acted 
per incuriam.   That that is the correct interpretation of Lord Greene’s judgment, and 
that the argument is hopeless, is confirmed by the decision of the Court of Appeal in 
Bryers v Canadian Pacific Steamships Ltd [1957] 1 QB 134.  All members of the 
court were clear that they were bound by a previous decision of the Court of Appeal 
and Singleton LJ put the matter this way at page 147:- 
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 “It has been argued in this court that the decision is not binding 
upon us because the point now taken . . . was not argued before 
the court in [the previous decision].  As I said, the point was 
there if it was to be taken.  The circumstances of the case were 
considered: Regulation 42 was applied by the Court of Appeal 
in a case in which there were different repairers.  The case 
ought to be regarded as binding upon the court in this case.  It 
is no part of the duty of the court to look for a reason for not 
following a decision if the decision, on the face of it, covers the 
particular case.  If one applies the test laid down by Lord 
Greene MR in Young v Bristol Airplane Co Ltd one finds (as I 
think) every warrant for the proposition made by Miss Heilbron 
that the decision in [the previous Court of Appeal decision] 
governs this case.” 

39. In the end, Mr Havers frankly accepted that he was unlikely to succeed in persuading 
us that Flora was decided per incuriam, but asked us to deal with the argument 
anyway, in case the House of Lords had to consider the whole matter hereafter.  That 
we have done. 

 Issue 3  

40. This issue requires us to consider: 

whether as a matter of law section 2(9)(b) of the Damages Act 
1996 and the words ‘modifying the effect of’ can encompass 
and permit the deletion of the Retail Prices Index and/or its 
substitution by a measure based on Annual Earnings and 
converted to an index.   

41. The appellants seek to persuade us that the only form of modification permitted by the 
subsection is modification of RPI and to reject any possibility of an alternative to RPI.  
It is said that ‘modification’ under the section relates to the ‘index’ and thus must be 
limited to increasing or decreasing the RPI, as for example by ordering indexation by 
reference to say, RPI plus 10%.  It is said that Flora did not deal with how RPI could 
be modified; it looked only at when. In other words (as we would understand the 
argument), in Flora, the Court of Appeal must be taken to have decided that, when the 
matter returned to the trial judge, the trial judge was bound to rule that the index must 
remain the RPI, with the possibility of an uplift to the RPI, and that no consideration 
could be given to some alternative index or measure. 

42. It may be that a judge would be free to modify the RPI index if that was the most 
accurate way to ensure 100% compensation, but it seems to us quite clear from the 
judgment in Flora that the Court of Appeal was not saying that that was the limit of 
the judge’s powers.  Dr Wass was advocating alternatives to RPI and not a variation 
to RPI itself. The Court of Appeal was dealing with the possibility that the 
alternatives being advocated in the evidence of Dr Wass could be adopted and was 
encouraging the trial judge to consider those alternatives. 
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43. In our view we are bound by the Court of Appeal decision in Flora to reject this 
argument. But we add that it seems to us that the appellants’ argument is entirely 
misplaced. In their Consolidated Skeleton, those representing the appellants have 
demonstrated great industry in quoting many dictionary definitions of modification, 
many authorities on modification and statutes dealing with modification. But they also 
demonstrate the trap into which they have fallen by stating, in paragraph 47, that it is 
their case “that any modification must be by an adjustment to the index”. What 
section 2(9) actually says is that an order for PPOs may include a provision 
“modifying the effect of subsection (8)”. It does not confine itself to “modifying the 
index”. The language clearly includes applying another measure for indexation.   

Issue 4 

44. This issues asks:  

whether as a matter of law or alternatively discretion, the 
remedy of modification should be denied by application of the 
principle of Distributive Justice.  

45. Here, the appellants seek to persuade us once again that, save in exceptional 
circumstances, section 2(9) should not be used to disapply RPI.  Reliance is placed on 
the principle of distributive justice, and it suggested that this argument was not 
considered in Flora. 

46. Mr Havers reminded us of some well known dicta where, in recent years, reference 
has been made to the concept of distributive justice. He cited from Frost v Chief 
Constable of Yorkshire [1999] 2 AC 455, McFarlane v Tayside Health Board [2000] 
2 AC 59, Rees v Darlington Memorial NHS Trust [2004] 1 AC 309 and Heil v Rankin 
[2001] QB 272.  

47. Mr Havers’ difficulty is that ‘distributive justice’ is not a principle of English law 
recently adopted so as to allow free rein to ignore basic principles long established. It 
may come into play when considering whether it is fair, just and reasonable to hold 
that a duty of care is owed (as in Frost and Rees) or in considering a public policy 
question such as damages for the birth of a healthy child (as in McFarlane). It is 
perhaps also understandable how it plays some part in considering the essentially 
judgemental question of whether the level of general damages should be increased (as 
in Heil), but this is all a far cry from seeking to influence the calculation of actual 
financial loss where the 100% recovery principle is fundamental. Once liability is 
established and once financial loss is being assessed, it is ‘corrective justice’ and not 
distributive justice with which the court should be concerned. 

48. In our view Brooke LJ was reflecting that thought when in Flora he said at paragraph 
29:-  

 “For the same reason I reject the argument that the court should 
consider questions of affordability when determining what 
order to make because, as Lord Steyn said in Wells v Wells, . . . 
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policy arguments based on affordability are a matter for 
Parliament and not for the court.  It is true that in Heil v Rankin 
. . . this court took into account questions of affordability when 
determining what amount for general damages, for pain, 
suffering and loss of amenity, the public would perceive as fair, 
reasonable and just.  There is no material, however, on which a 
court could safely rely in deciding whether the public perceive 
it to be fair, reasonable and just for compensation for future 
pecuniary losses to be reduced simply on affordability grounds.  
It would have been easy for Parliament to decree that this 
should be so (and to be willing to incur the accompanying 
political odium for doing so) but there is no evidence in the 
language of s.2 of the 1996 Act that this was Parliament’s 
intention.” 

49. Indeed that passage seems to indicate that something akin to the concept of 
distributive justice was being canvassed in Flora and, in our view, it is inconsistent 
with Flora even to contemplate an argument which seeks to invoke distributive 
justice. 

Issue 5 

50. This issue requires the court to consider : 

whether as a matter of law a party when seeking to trigger a 
statutory proviso under section 2(9)(b) of the Damages Act 
1996 must discharge a legal burden by identifying and proving 
that a specified alternative on its own merits can displace the 
presumed index of the Retail Prices or whether the exercise 
under Section 2(9)(b) is a radical one of a quasi inquisitorial 
review undertaken by the Court as part of an extended approval 
function.    

51. The appellants’ argument here was that there is a legal burden of proof on a claimant 
who seeks to persuade the court to modify the effect of section 2(8).  There were 
various aspects to the argument. First it was said that it was not permissible for a 
claimant to call expert evidence which put a choice of alternatives to the RPI index 
(as happened before Swift J, Lloyd-Jones J and Mackay J). It was said that a claimant 
must make a choice and seek to establish that choice. Since, before HH Judge 
Bullimore, the claimant was putting the choices as alternatives, and since before us 
that was likely to be the respondents’ position, Mr Rees did not really pursue this 
point.  

52. In our view, however, the point was always bad. The judge is bound by section 2 to 
consider whether to make a PPO. There is thus an inquisitorial role for the court 
(albeit not as part of an approval process) and it is helpful to the court to have choices 
with the good and bad points exposed in a balanced way. If anything, it adds weight to 
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the expert evidence of Dr Wass that she was prepared to give evidence about the 
strengths and weaknesses of the choices put before the court and then leave the 
decision to the court. 

53. Second, it was submitted that there was a burden on the claimant to show on the 
balance of probabilities that there was an appropriate alternative to the RPI and, if that 
could not be established on the balance of probabilities, then the RPI must apply. The 
extension of that argument was that, because the court has to consider whether a PPO 
should be ordered, the court has to have in mind the legal burden of being satisfied on 
the balance of probabilities that there is an appropriate alternative to RPI.  

54. This point interlinks with the third aspect of the argument which is whether the judge 
has to take a ‘stand alone’ decision in relation to the alternative index proposed rather 
than a carrying out a comparative exercise.  

55. In our view, the exercise to be carried out under section 2 should not be complicated 
by considerations of legal burdens. A party who seeks to prove a fact will have the 
evidential burden of establishing that fact, and the balance of probabilities is the 
standard of proof in all civil cases. But if it is suggested that a claimant always has a 
burden to discharge when the court is considering whether to make a PPO, that 
suggestion must be rejected.  The court itself has to consider whether it is appropriate. 
Once embarked on that exercise and on whether a PPO will best meet the claimant’s 
needs, the question of indexation will have to be considered. The question whether 
RPI should be replaced will depend on the alternatives available and is bound to be a 
comparative exercise. Lloyd Jones J in Sarwar encapsulates both what we understand 
to be the argument and what, in our view, is the answer in the following paragraphs:- 

 “114. On behalf of the Claimant it was submitted that the 
exercise with which we are concerned is one of finding the best 
or "least worst" match so that as far as possible any periodical 
payments are adjusted to take account of the future effects of 
inflation.  This was vigorously contested by Mr. Methuen on 
behalf of the Second Defendant.  He submitted that before the 
court could modify the application of subsection 2(8) by 
adopting an index or measure other that RPI, it would need to 
be satisfied that that index or measure truly fits the bill.  He 
submitted that the court should not approach this issue on the 
basis of a comparison of the various indices or measures 
available.  In his submission the fact that an index might be 
more appropriate than RPI in the circumstances of this 
particular case would not of itself justify the displacement of 
RPI.  Accordingly, he submitted that while an alternative index 
or measure need not be a perfect match it must be a very close 
match before it could be adopted.  

 115. A consideration of the suitability of an index or measure 
will inevitably involve a comparison between that index or 
measure and the RPI which it is intended it should replace and 
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a consideration of the extent to which the use of each is likely 
to assist in achieving the objective I have identified.  It will also 
necessarily involve a comparison of potential replacement 
indices or measures. To my mind this is an essential part of the 
consideration of the appropriateness and fairness of the 
substitution of an alternative index or measure described by 
Brooke L.J. in his judgment in Flora v Wakom. I note that this 
process of comparison is the basis on which all the experts have 
approached the issue. I would however accept that in the 
absence of a relatively high degree of assurance that a given 
index or measure is likely to achieve that objective, the court is 
unlikely to adopt it.” 

56. His Honour Judge Bullimore took the view that the exercise is bound to be a 
comparative one but that any alternative that was unsuitable would have to be 
rejected.  That must be right, and before Mackay J the criteria for suitability were 
hardly an issue. He identified them in the following words:- 

 “70. Before considering individual measures proposed I should 
consider the criteria that should be applied when making what I 
consider to be a comparative assessment as to whether each 
meets the test of fairness of appropriateness defined above. 

 71.  The experts helpfully agreed the criteria for the suitability 
of an index as being:- 

i) accuracy of match of the particular data series to the loss or 
expenditure being compensated; 

ii) authority of the collector of the data; 

iii) statistical reliability; 

iv) accessibility; 

v) consistency over time; 

vi) reproducibility in the future; 

vii) simplicity and consistency in application 

 This appears to me an entirely appropriate and sensible list of the qualities 
which are to be looked for.  Mr Hall sought to add that the candidate measure 
should be “free of distorting factors”.  Dr Wass, more realistically in my view, 
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said that that is in effect asking for the impossible though it should be as free 
as possible.” 

57. Mackay J then considered each of the alternatives by reference to the identified 
criteria and ultimately, by reference to ASHE 6115, expressed his answer in these 
words:- 

 “In my view 6115 is markedly superior to RPI and I should 
modify the Act so as to order its application to the Claimant’s 
future care damages, unless any of the other arguments against 
its application, which I deal with below, make it inappropriate 
or unfair to do so.” 

58. We do not see any great distinction between the approaches of the judges as reflected 
in the above quotations. The court is seeking to provide an answer which, on the 
information it has at the trial, will, through the use of a PPO, best provide the claimant 
with 100% compensation. If, in the context of future care, of which the main element 
is the wages of the carers, the RPI is not suitable for the purpose of tracking wage 
inflation, the question is whether a more suitable index or measure is available. 
Suitability should be tested against the criteria set out by Mackay J quoted above. If 
an alternative is more suitable, it must be open to the court to accept that alternative 
even if some criticisms can be made of it. If the alternative is less suitable than RPI it 
obviously could not be chosen. But this is not a ‘stand alone’ exercise under which the 
court would have to disqualify an alternative because of criticisms of its suitability 
even though the alternative was more suitable than RPI. 

Issue 6 

59. This issue requires the court to consider : 

whether as a matter of law any measure which operates so as to 
rewrite the multiplicand when applying the element of pay drift 
in a reported earnings measure converted to an index 
contravenes the requirement of Cookson v Knowles and in fact 
rather than a multiplicand fixed at the date of trial which is 
indexed the annual figure forms the base of what then operates 
as an infinitely variable periodical payment.   

60. The formulation of this issue purports to raise the question of ‘pay drift’.  However, in 
our view it does not. We will deal with pay drift later in this judgment when we are 
considering the arguments relating to the suitability of ASHE 6115 as an index for the 
tracking of care and case management costs.  The appellants’ argument under this 
issue is that to use an index or measure such as ASHE 6115 (or indeed any index 
which is based on actual earnings in the market) contravenes the principle on which 
future losses should be assessed as set out in Cookson v Knowles [1979] AC 556.  
That principle is now so well known that it hardly requires explanation.  It is that in 
calculating future loss (on a lump sum basis of course which was the only method 
possible at the time) the court should take as a multiplicand the current annual loss as 
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at the date of trial and should apply the appropriate multiplier.  No attempt should be 
made to increase the multiplicand to take account of future inflation.  Inflation is to be 
catered for through the selection of an appropriate multiplier.  Although Cookson was 
a fatal accident case, the same principle is to be applied to the assessment of future 
loss in personal injury cases.   

61. The appellants’ argument is that by using an index such as ASHE 6115, which will 
reflect the changes in earnings levels of a group of care workers, the court will in 
effect be altering the multiplicand annually and this will contravene the principle in 
Cookson. In our view, this submission is misconceived.  As we have said, Cookson 
was concerned with lump sum awards.  In the present case, the court is concerned 
with a wholly different creature, a PPO.  When making a PPO under section 2 of the 
Damages Act, there is neither a multiplicand nor a multiplier. Parliament has decreed 
that there should be an annual sum, which is to be indexed every year, either by 
reference to the RPI under section 2(8) or as modified under section 2(9), for so long 
as the claimant lives or until he reaches a particular age. No question can arise of any 
contravention of the principle in Cookson.       

The Suitability of ASHE 6115 – Introduction  

62. In Flora the defendant sought to strike out the whole of the claimant’s case as to 
wages-related periodical payments.   We have already explained how the objections to 
any form of wages-related indexation as a matter of law or principle failed in Flora; 
and fail in this case not only as a matter of precedent, but also because this court, 
having heard the objections rehearsed and supplemented before it, is as little 
persuaded by them as was its predecessors in Flora.   The defendants however had and 
have objections to the cases advanced in Flora and in the present claims on a more 
particular level.   The claimant in Flora appears to have sought indexation based on 
the AEI and in our cases they contended for ASHE 6115.  The defendants’ case was 
that ASHE 6115 was open to so many objections that it could not properly be used in 
any event, even if in principle some wages-related index or assessment should be 
available to the claimants; and so, since other wages-related indices were even more 
objectionable than ASHE 6115, and were not supported by the claimants, the success 
that the claimant in Flora had achieved in avoiding in principle the imposition of 
indexation by the RPI beat the air, since there was in practice no index that could be 
used to implement that principle. 

63. This issue, of the appropriateness and usability of ASHE 6115, was left by this court 
in Flora to the judgement of trial judges in forthcoming cases.   That was the enquiry 
conducted in the judgments under appeal before us, and in most detail in the 
judgments in Thompstone and RH.  The parties were fortunate that that enquiry fell to 
be conducted by judges of the distinguished experience in this area of work, not only 
on the bench but also at the bar, that has been enjoyed by Swift J and Mackay J. 

64. This part of the appeal was expressed before us in the terms of issues 7, 8 and 9.   
However, before addressing the specific objections raised by the appellants it is 
necessary to revert to the issues of the nature of the enquiry and the burden of proof 
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within it.   Those questions were debated under the head of issue 5, but the correct 
answer to them is of importance when approaching issues 7- 9. 

The Burden of Proof 

65. The appellants repeated, in relation to the assessment of particular indices, the 
argument that they had adduced in relation to section 2(9) as applied to the prior 
question of whether RPI should be displaced at all.   Mr Rees argued that the effect of 
section 2(9) was to create a proviso to the primary rule applying the RPI.  A party 
who relies on a proviso bears the burden of establishing that the proviso applies to the 
instant case; so it was for the claimants, who wanted ASHE 6115 to be applied, to 
show that ASHE 6115 met the requirements, whatever they were, of a properly 
useable index.   If on any issue they had failed to discharge that legal burden of proof, 
to the standard of balance of probabilities, then ASHE 6115 could not be applied by 
the court. 

66. This is misconceived because it misunderstands the nature of the exercise on which 
the court is engaged.   Mr Rees sought to cite in support of it cases on the proof of 
fact, such as, conspicuously, The Popi M, in which courts have said that a tribunal 
must always apply the rules as to burden and standard of proof, and if those rules do 
not yield a solution then the matter must remain unproved.  Mr Rees, as we 
understood him, submitted that in respect of various elements relevant to ASHE 6115 
the case remained unproved in that sense, and so it had not been properly open to the 
judges below to accept the validity of ASHE 6115.   But the issues that arise in 
relation to ASHE 6115 are not pure issues of fact, and do not lend themselves to this 
treatment.   To take one example, discussed further below, the question of whether 
ASHE 6115 is too volatile to be properly applied to a long period in the future.   
Certainly the basic facts have to be established; but then the answer to the question of 
whether the index is inappropriately volatile is a matter of judgement and appreciation 
for the court.   In that exercise, the judge, unlike the trial judge addressing the 
competing theories as to factual events in the Popi M, does have to make up his mind 
in one direction or the other.  He cannot resolve the matter simply by placing a burden 
on one party and then finding that that burden has not been discharged. 

67. We cannot express these fundamental propositions better than they were put by Swift 
J in paragraph 52 of her judgment in Thompstone: 

 “My task is to decide what form of order will best meet the 
claimant’s needs and, so far as section 2(8) and (9) is 
concerned, to determine what is appropriate, fair and 
reasonable.  These matters do not lend themselves to 
determination by the burden of proof.  Insofar as the claimant 
does bear any burden, it seems to me that this is an evidential 
burden, i.e. an obligation to adduce evidence sufficient to 
establish a case that the RPI is an inappropriate measure of 
indexation and there is at least one alternative, more 
appropriate, measure that the court might adopt in its stead.” 
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68. That statement is subject to one qualification in its application to this part of the case.   
Mr Rees said that the issue was not simply whether ASHE 6115 was preferable to the 
RPI as an instrument of indexation.   That was because, in the light of the analysis in 
Flora, it was difficult to gainsay a proposition that some wages-related index would 
serve the fundamental objective of 100% compensation better than does indexation by 
the RPI.   Rather, he submitted, the index supported by the claimants must be shown 
to be reliable and supportable in its own right.  We accept that contention to the 
limited extent that, if an index is seen to be statistically unreliable or unlikely to be 
reproducible in future, it will not be a suitable alternative to RPI.  But, given that a 
particular index might be ruled out for that kind of reason, those which pass that 
initial test must then be subject to a comparative exercise to determine which is the 
most suitable.  But the enquiry still remains, as Swift J said, a task of evaluation for 
the court. 

69. We therefore revert, issue by issue, to the enquiry into ASHE 6115.   In doing so we 
say now, for the avoidance of doubt, that in respect of every issue we are satisfied 
that, even if there had been applied to it the approach urged by Mr Rees, the outcome 
would have been the same. 

ASHE 6115 

70. ASHE is an annual earnings survey published by ONS by means of a sample survey 
of the actual earnings of employees.   It is expressed as a statement of earnings levels, 
rather than as an index.  In addition, ONS publishes disaggregated data for the various 
Standard Occupational Group classifications, which classifications are reviewed every 
ten years to take account of changes in the composition of the workforce.  The 
relevant classification for our case, which is found in ASHE 6115, is care assistants 
and home carers who, in the words of the SOG classification 

 “Assist[s] residents to dress, undress, wash, and bathe; serve[s] 
meals to residents at tables or in bed; accompany residents on 
outings and assist recreational activities; undertake light 
cleaning and domestic duties as required.” 

71. Since ASHE 6115 is not in itself an index, a further step was necessary before it could 
be used in the indexation of the claimants’ care needs.  Dr Wass, the labour economist 
instructed by the claimants, proposed that, starting from the care package in terms of 
number and types of carer agreed by the care experts, there should be calculated a 
weighted average of the claimant’s hourly current cost of care.   For example, as 
described by Swift J in paragraph 108 of her judgment, that exercise on the facts of 
Thompstone yielded a figure of £8.50 per hour.  There was then identified where on 
the list of incomes arranged in order of value identified by ASHE 6115 (as it was put, 
at what percentile of the total list) that figure of £8.50 appeared.   Whatever figure 
thereafter appeared at that percentile of ASHE 6115 was then to be used for the 
indexation of the original figure of £8.50 per hour.   By that means ASHE 6115, 
though not itself strictly speaking an index, could be used for indexation purposes. 
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The Appellants’ Case 

72. The appellants expressed this part of their case by issues 7- 9 as follows:  

7. Whether as a matter of law a measure which is not an index 
and which can only be made to function as an index by means 
of a notionally derived “weighted average rate” can operate in 
substitution for the presumed Retail Prices Index 

 8. Whether as a matter of law irrespective of the answer to 
Issues 5-7 above, there is any sufficient or cogent evidence that 
the measure provided by ONS (ASHE 6115 at the relevant 
percentile) bears any sufficiently proximate relationship to the 
facts of the care and case management multiplicands 

 9. Whether as a matter of law irrespective of the answer to 
Issues 5-7 above, the features associated with ASHE 6115 at 
the relevant percentile, namely reclassification, movement on 
the distribution, volatility, and workability are individually or 
in combination sufficient to disqualify the use of this measure. 

73. Two preliminary points must be made.   First, the appellants express these issues as 
matters of law.  If that contention were to be taken seriously, it fails in limine.   That 
is because the only issue of law as to the content or nature of ASHE 6115 is whether 
ASHE 6115 can ever be even considered as a measure of indexation.   That issue was 
decided against the appellants in Flora.   It is of course not difficult to see why the 
appellants present what are issues of assessment and judgement as matters of law.   
On all of the issues there are findings against them of the trial judges.   Those findings 
in themselves have not been appealed, nor has it been argued, nor could it have been, 
that the judges who heard the four cases acted irrationally, perversely or in disregard 
of relevant evidence.   The exercise urged on us by the appellants is therefore highly 
artificial, in that it is in effect a complete rehearing of issues already decided by the 
trial judges.  With no little hesitation we nonetheless embark on it, not least because it 
is of general importance that there should be a definitive statement on these issues at 
appellate level. 

74. Second, although the statement of issues 7- 9, set out above, makes reference to most 
of the complaints that the appellants seek to raise, it became clear during argument 
that there were other objections, either assumed in other parts of the list of issues, or 
not mentioned at all, that the appellants wished to raise.  In the same spirit as inspires 
paragraph 73 above we seek to address the whole of the appellants’ case.   

Criteria for the Suitability of an Index 

75. In paragraph 71 of his judgment in RH, Mackay J reported the criteria for the 
suitability of an index that had been agreed by the experts in that case.  No-one before 
us sought to gainsay that guidance, the terms of which have already been set out in 
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paragraph 56 above but which it is convenient to repeat here as the context of the 
enquiry: 

i) Accuracy of match of the particular data series to the loss or expenditure being 
compensated; 

ii) Authority of the collector of the data; 
iii) Statistical reliability; 
iv) Accessibility;  
v) Consistency over time; 
vi) Reproducibility in the future; 
vii) Simplicity and consistency in application. 

 The criticisms made by the appellants have to be seen against that background.  Some 
of them relate to the reliability of ASHE 6115 itself: broadly, the points made in the 
statement of issue 9.   Some of them relate to the use made of ASHE 6115 in, and its 
relevance to, the present case: broadly, the points made in issues 7-8.   It will be 
convenient to start with the latter complaints. 

The Relationship of ASHE 6115 to the “Facts of the Care and Case Management 
Multiplicands” 

76. This is a question, in the terms of issue (i) set out in paragraph 75, of accuracy of 
match.  It will be noted that in issue 8 this question is stated in terms of whether there 
is “sufficient or cogent evidence” of a sufficiently proximate relationship.  That harks 
back to the appellants’ contentions as to burden of proof that are discussed in 
paragraphs 65-67 above.  The short answer to a question posed in those terms is that 
there is indeed evidence, and the trial judges have found it to be sufficient and cogent.   
But in the spirit indicated above we go further and investigate the substance of the 
complaint. 

77. The complaint has two, rather different, limbs.   First, the multiplicand to which 
ASHE 6115 is to be applied does not contain exclusively care costs, so an index based 
on the wages element in care will cause distortion.  Second, ASHE 6115 does not 
sufficiently accurately target the particular carers in issue in this case.   There is a 
certain irony in these objections being raised by a party who urges the adoption of the 
RPI, which contains almost no element that relates to care costs, either of the present 
claimants or generally; but we let that pass. 

78. First, the composition of the multiplicand.   This issue was pursued in some detail 
before Swift J, who made a finding of fact, at paragraph 107 of her judgment in 
Thompstone, that the non-earnings-related elements of the annual multiplicands 
amount to no more that about 4-5% of the total care costs to age 19 and 2-3% 
thereafter.  That finding was not appealed.  That is the end of this point. 

79. Second, the carers included in ASHE 6115.   There were various issues, not always 
very clearly distinguished from each other, that were pursued under this head.   These 
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complaints were based on the undoubted fact that ASHE 6115 is a general survey, not 
specifically related to the carers who will be looking after the claimants.   From that it 
was said to follow that it could not be assumed, and certainly had not been proved, 
that the wages of those workers would move in the same way as the wage movements 
reflected in successive editions of ASHE 6115; and it could not be assumed, and 
certainly could not be proved, that home carers were not in a discrete employment 
market, to which the sort of general trends reflected in ASHE (or in any other index) 
would not apply.   Mr Rees pointed out that, on the other hand, its national generality 
was not a relevant criticism in this context of the RPI, because indexation with 
reference to the RPI did not even purport to reflect the wages paid to the claimant’s 
carers.  Its status was as a general, in the present context effectively abstract, index, 
but approved for that purpose by Parliament. 

80. We have to say that the unreasonableness of the conclusions to which these arguments 
led the appellants amply demonstrates why they saw their main hope of success as 
lying in arguments about the burden of proof.   The very nature of the use of an index 
means that one cannot prove, in the way in which the law requires facts to be proved, 
that a particular situation is specifically represented in the index.   But that does not 
disqualify the index.  All that has to be established is that the composition of the index 
is sufficiently close to the subject-area in which it is to be used to render that use 
reasonable and representative. 

81. So viewed, the complaints made by the appellants are counter-intuitive, and cannot 
withstand the application of the commonsense that the judges below brought to them.  
As Swift J put it at paragraph 139 of her judgment in Thompstone: 

 “I do not accept the Defendants’ contention that the absence of 
a measure specific to the local labour market with which this 
case is concerned must necessarily be fatal to the Claimants’ 
case on indexation.   Provided that I can be satisfied that there 
is an alternative measure which would provide a reliable 
indicator of growth in the earnings of carers such as those 
whom the Claimant will employ, it seems to me that that will 
suffice.” 

 When dealing with the general position of domiciliary carers, Swift J said, at paragraph 
99 of Thompstone, that there was no reason to suppose that their wage movements had 
been different from those of other workers.   Mackay J, at paragraph 68 of RH, pointed 
out that one of the defendants’ own witnesses had spoken of the claimant having to fish 
for his carers in a general pool.   And the general proposition that a claimant’s 
domiciliary carers may be a discrete work-group, sealed off from movements in the 
general labour market, and not subject to movement between that and other forms of 
employment, is so unpromising a proposition that it is for the defendants to establish it 
rather than for the claimants to disprove it.   No attempt was made to do that.   As Swift 
J said at paragraph 99 of Thompstone: 

 “The Defendant has called no evidence to show that, for some 
reason, private home carers working in the Manchester area 
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have in the past been insulated from the general trend in 
earnings growth.” 

82. These findings were fatal at trial to the suggestion at trial, and it was no more than 
that, of a mis-match between ASHE 6115 and the wages-cost of the claimants’ care; 
and they are equally fatal in this court. 

The Weighted Average Wage Rate 

83. How the weighted average was used in order to apply ASHE 6115 has been described 
in paragraph 71 above.   That process is put in issue by the appellants’ issue 7.    The 
appellants did not criticise the calculations in themselves but, as explained by Swift J 
in paragraphs 108-110 of Thompstone, objected to any use of a weighted average, as 
an artificial construct, not a real earnings rate, and impossible to calculate with 
absolute accuracy. 

84. These are completely irrelevant objections, and were treated as such in the courts 
below.   One of the leading requirements of an index, as agreed in the extract from 
RH that is set out in paragraph 75 above, is that it should combine simplicity in 
application with accuracy of match.  To take a weighted average of the wages of the 
people making up the agreed care package, rather than (as seems to be suggested) 
assessing each worker individually, is an obviously sensible way of achieving those 
two objectives.   The complaint that the result does not set out the position of any 
single individual only demonstrates a misunderstanding of the nature and purpose of 
indexation, as did the complaint that ASHE 6115 does not specifically set out the 
wage-rates of domiciliary carers.  The whole point of an index is that it enables 
general trends to be applied to a particular situation that is sufficiently accurately 
related to the matter on which the index is based.  And as to accuracy, it was for the 
defendants to produce their own calculations if they were able to do so. 

85. Swift J summarised the position thus in paragraph 47 of Thompstone: 

 “I am satisfied that the weighted average hourly rate, as 
calculated by Dr Wass, provides a fair and reasonable estimate 
of the average wage to be paid to the Claimant’s carers.  It is 
based on the pay rates agreed by the care experts.  Any 
imprecision is likely to be negligible.  I find that it is 
appropriate to use it in order to match the carers’ earnings level 
to the appropriate ASHE 6115 percentage.” 

 Nothing said to us gave any reason for differing from that assessment.  The complaints 
as to the use of a weighted average failed before the courts below, and again their 
reiteration in this court has not improved the appellants’ position. 
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The Failings of ASHE 6115 itself: Reclassification; Compositional Change; Movement on 
the Distribution; Wages Drift; Volatility; Workability 

86. The second group of criticisms, largely but not entirely contained within issue 9, 
assert that ASHE 6115 has failings that disqualify its use in any circumstances as or 
as the basis of a measure of indexation.   If those or a sufficient number of those 
criticisms are made good, the appellants succeed whether or not they are right in the 
contention already discussed that ASHE 6115 is inappropriate for the specific use to 
which it has been put in this case.  There is no obvious unifying factor between the 
various complaints, which we therefore discuss one by one. 

87. Reclassification.   The composition of ASHE 6115 is not set in stone; indeed, the 
range of workers contained within any disaggregated cohort is reviewed on, in 
principle, a ten-yearly basis; the next reclassification is expected in 2010.   The 
defendants argued that the workers employed by the claimants might, for instance, fall 
out of ASHE 6115 altogether, thus rendering the court’s order expressed in terms of 
ASHE 6115 unworkable. 

88. The judges below, having heard evidence, acknowledged that change of that radical 
nature was a possibility, but thought it unlikely.  Moreover, the claimants’ experts in 
Thompstone proposed a means of meeting the difficulty, should it arise, by 
repositioning the uplifted weighted rate extracted from the last version of ASHE 6115 
at the appropriate percentile of the new category: see Thompstone at paragraph 133.  
HH Judge Bullimore, having heard the same evidence and arguments, endorsed the 
approach of Dr Wass at paragraph 189 of his judgment in Corbett.   The appellants 
made no attempt to gainsay that answer.  This matter should not have been further 
pursued in this court. 

89. Compositional change.  This is the objection discussed in paragraph 82 of the 
judgment in RH.   It relates to a fear that large numbers of higher paid workers might 
enter the ASHE 6115 cohort, thus increasing the overall remuneration of the workers 
covered by the SOC whilst the claimant’s actual care costs, being provided by 
workers lower down the cohort in income terms, had not increased.   Mackay J, 
having heard the witness who propounded this possibility, regarded it as highly 
theoretical, and so do we. Judge Bullimore, having heard the same witness, was 
equally unimpressed, saying at paragraph 177 of his judgment in Corbett that the 
more evidence that he heard on the topic the less he was impressed. 

90. Mackay J also pointed out that Dr Wass’s view was that, if such a development were 
to occur, it could not be assumed that the arrival of more higher paid workers would 
not lead to an increase in rates generally, thus indeed raising the claimants’ care costs.   
As it seems to us, such a consequence can only be excluded with certainty if one 
accepts the appellants’ suggestion as to the hermetically sealed nature of the market 
for domiciliary care: a suggestion that, as we have indicated at some length, we find 
extremely unpersuasive. 
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91. Movement on the distribution.   This expression, taken by us from the appellants’ 
formulation of issue 9, we think refers to the objection discussed in paragraph 83 of 
RH.   Changes in the skill mix and increased professionalism within the population of 
care workers will increase the overall costs of care.   Mackay J clearly found it 
difficult to understand this objection, and so do we.  As he pointed out: 

 “The Claimant will have to keep pace with the market for care.  
Insofar as the cost of meeting his needs will change over time 
he will need to pay that cost, whatever it is, and any uprating 
instrument must capture those changes.   That is not to permit 
the re-writing his care needs, it is merely reflecting the 
increasing costs of meeting them.” 

 That was also the view of Swift J.  She said at paragraph 131 of Thompstone: 

 “The likelihood is that the earnings levels of the carers 
employed by [the claimant] will move with the earnings 
distribution of the occupational group.  An important strength 
of ASHE 6115 is ….that it is sufficiently sensitive to track 
changes specific to the care market which are likely to have an 
effect on the Claimant’s care costs.” 

 Once again, we respectfully agree with both judges. 

92. Wages drift.   Put in non-technical terms, this concept refers to the difference in 
practice between agreed pay rates and actual wages.   This is a matter of significance 
for employers who negotiate formal pay structures, but then find that their 
employment costs are inflated by, for instance, overtime and bonus payments.   The 
appellants said that, since ASHE 6115 captured actual wages, the distortion that 
wages drift represents was inherent in it, and rendered it an unreliable basis for 
indexation.   The same objection would, as we understand it, be made about any 
wage-related index. 

93. It is impossible to understand this objection, either generally or in the context of this 
case.  The carers whom the claimant will have to recruit are not the subject of a 
formal pay settlement, either with him or with anyone else, so the distorting effect of 
wages drift on the wages-costs of an employer who thinks himself to have settled that 
item does not arise.   But that accounting or managerial discomfort is in any event 
irrelevant to the present problem.  We are concerned with measuring the actual, not 
the theoretical, costs of care; and, as Mackay J pungently observed at paragraph 66 of 
RH, people, including the claimants, pay money and not rates.   It is therefore a 
recommendation, and not a detriment, that an index captures pay drift.   As Mackay J 
put it in paragraph 69 of RH, “it is a virtue which lead[s] to accuracy and an improved 
chance of achieving the 100% principle of compensation”. 

94. Volatility     This criticism is addressed in paragraphs 84-85 of the judgment in RH, 
and paragraphs 180-187 of the judgment in Corbett.  The defendants produced 
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evidence that was said to demonstrate that growth (or reduction) in levels of income 
as reported by ASHE 6115 varied considerably from year to year.  That was said to 
show that ASHE 6115, or at least the indexation based on it, was a theoretical 
construct which could not be relied on to measure change over time. 

95. Dr Wass, who as a labour economist expressed herself as baffled by this objection, 
gave a good deal of evidence in Corbett as to why the particular movements might 
have taken place, evidence that was accepted by Judge Bullimore, and also by 
Mackay J who having heard the same evidence on both sides adopted Judge 
Bullimore’s conclusions.  This point however reveals a more fundamental truth, that 
an index such as ASHE 6115 does indeed reflect a specific area of the labour market, 
where wages may well not be moving in a uniform pattern from year to year.   As 
Judge Bullimore put it at paragraph 183 of Corbett: 

 “The lack of explanation is not the key thing; the question is, 
does the index reliably measure carers’ rates of pay?   If it does, 
why there may be changes in the growth rates does not matter. 
[The claimant] is going to have to pay for care in the market, 
whether growth rates are steady or fluctuating considerably.” 

96. This issue was not conceded before us by the appellants, but was not further pursued 
in any detail.   That task was taken up by the Medical Protection Society [MPS] who 
intervened in full support of the appellants, even to the extent of instructing the same 
counsel in the person of Mr Havers.  The MPS sought to put before us graphs that 
showed what was described as sharp and unpredictable changes in the growth rates 
reported by ASHE 6115 from year to year.   The respondents understandably objected 
in principle to the late submission of new evidence, but were also able to demonstrate 
that the evidence was incorrect.   MPS have now acknowledged that that was so, the 
error having been caused by their consulting actuaries having transcribed the ONS 
data incorrectly.   We mention this unedifying episode only to underline that the only 
relevant evidence on this issue is that put before Mackay J and Judge Bullimore, with 
which they dealt in the manner set out above. 

97. Workability   This, the last specific point in issue 9, is dealt with in the next section of 
this judgment. 

The Conclusions of the Courts below on the Objections to ASHE 6115 

98. We have already quoted sufficient of the views of Swift J to demonstrate that she 
considered ASHE 6115 to meet the requirements for indexation, as well as 
specifically finding, at paragraph 149, that indexation by reference to ASHE 6115 can 
be achieved without undue complexity.  The same is true of the judgment of Judge 
Bullimore.  In paragraph 87 of RH, Mackay J said: 

 “I return to the criteria against which the measure should be 
judged [as reproduced at paragraphs 56 and 75 of this 
judgment].  First and foremost I regard 6115 as the most 
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accurate match to the target expenditure; it is of undoubted 
authority, coming from the ONS; it is statistically reliable as all 
agree, with tight CVs; it is freely accessible, albeit with a time 
lag problem which I believe can be overcome; it is consistent 
over time past, although it does not go back beyond 1997, not a 
serious flaw in my view; it is reproducible in the future.” 

 And as to workability the judge concluded that, while in the initial stages some expert 
assistance would be required to operate the process of indexation, the relevant 
material and approach will over time (we would expect, quite a short period of time) 
appear in practitioners’ works and rapidly become familiar to the specialists who 
practise in this area. 

The Conclusions of this Court on the Objections to ASHE 6115 

99. All of the appellants’ objections failed in the courts below, and fail before us. 

100. We hope that as a result of these proceedings the National Health Service, and other 
defendants in proceedings that involve catastrophic injury, will now accept that the 
appropriateness of indexation on the basis of ASHE 6115 has been established after 
an exhaustive review of all the possible objections to its use, both in itself and as 
applied to the recovery of costs of care and case management.   It will not be 
appropriate to re-open that issue in any future proceedings unless the defendant can 
produce evidence and argument significantly different from, and more persuasive 
than, that which has been deployed in the present cases.  Judges should not hesitate to 
strike out any defences that do not meet that requirement. 

The Remaining Issues – Introduction   

101. The remaining issues in this appeal, numbers 10, 11 and 14 (12 and 13 were 
abandoned), concern the decisions made by Mackay J in RH and Nelson J in De Haas 
as to the form of their orders.  We will deal first with issues 10 and 11 which relate to 
RH.  It seems that these ‘issues’ involve a number of separate sub-issues.   

10.   Whether as a matter of law the correct test to determine 
the format of a periodical payments order is a two stage test 
(namely first whether any head of future loss is to be in the 
form of a periodical payment and second which heads of 
damage should constitute the overall periodic figure) and 
whether at each stage which solution best meets the 
claimant’s needs is solely determined by the ‘better solution’ 
or is the format to be interfered with by the Court only if the 
claimant’s choice can be said to be ‘Wednesbury 
unreasonable’ and whether the preferences of the claimant 
should be given any greater weight to the preferences of the 
defendant.  
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11.  Whether as a matter of law either of the two stages in 
the format test identified in Issue 10 above is part of a 
prolonged approval process undertaken by the Court and 
whether there are any circumstances in which the Court can 
look at a confidential approval document sight of which is 
denied to the defendant. 

102. We begin with some general observations.  Section 2 of the Damages Act 1996, as 
substituted, creates a new power to make a PPO even where the parties do not consent 
to such an order.  Not only does this section create the power to make such an order, it 
obliges the judge to consider whether to do so in every case in which the court is to 
award damages for future pecuniary loss.  Thus, in theory, the court must consider 
whether to make a PPO even where neither party wants one to be made.  That 
situation would present the judge with evidential difficulties but, in practice, it is 
unlikely to arise.     

103. The power to make a PPO without the consent of the parties is, as Mackay J observed 
in his judgment in RH, a radical new power.  The potential benefits to both parties of 
an award in the form of periodical payments have long been recognised.  But why has 
Parliament decided to introduce a power to impose a PPO?  Whereas, in the past, a 
claimant of full age and capacity has had the right to receive his damages as a lump 
sum and to spend (or squander) them entirely as he wished, that is no longer so.  
Parliament must have thought it appropriate to allow the court to curtail the right of a 
claimant to spend or squander his damages and to impose upon him a form of order 
which the Court thinks appropriate.  The Court might think it appropriate that the 
claimant should have a lump sum which gives him the greatest possible degree of 
autonomy as to how he organises his future life; or it might conclude that it would be 
preferable that he should have a reduced degree of autonomy and a greater degree of 
security.  Thus, the judge’s decision is to some extent paternalistic; he might say that 
he knows what is best for the claimant better than the claimant himself knows.  This 
group of appeals provides the first opportunity for the Court of Appeal to consider the 
correct approach to the exercise of this new power.    

104. We have already set out the provisions governing the making of PPOs. However, it 
will be convenient for the reader if we repeat them here.   The power to make such an 
order is at section 2(1) of the 1996 Act which provides:  

 “A court awarding damages for future pecuniary loss in respect 
of personal injury:  

(a)  may order that damages are wholly or partly to take the 
form of periodical payments, and  

(b)  shall consider whether to make the order.” 

 Sections 2(8) and 2(9) have already been discussed at length earlier in this judgment 
and there is no need to set them out again in full.  Section 2(8) provides that any PPO 
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will be indexed to RPI unless the court decides, under section 2(9), to disapply section 
2(8) or to modify its effect.   

 The power to make a PPO must be exercised in accordance with CPR Part 41.7 which 
provides that, when considering whether to make an order under section 2(1)(a):  

 “the court shall have regard to all the circumstances of the case 
and in particular the form of award which best meets the 
claimant’s needs, having regard to the factors set out in the 
practice direction”.    

 The relevant practice direction at 41 BPD.1 states:  

 “The factors which the court shall have regard to under rule 
41.7 include:  

 (1)  the scale of the annual payments taking into account any 
deductions for contributory negligence; 

 (2)  the form of the award preferred by the claimant including 

 (a)  the reasons for the claimant’s preference; and  

 (b) the nature of any financial advice received by the 
claimant when considering the form of award; and  

 (3)  the form of the award preferred by the defendant including 
the reasons for the defendant’s preference.” 

105. It will be seen from the above that, in applying section 2(1), there are two facets to the 
decision; how to allocate the heads of damage between lump sum provision and PPOs 
and how to index any PPO.  In the context of these conjoined appeals, it has been 
necessary to consider the indexation of care and case management damages as a 
discrete issue.  However, it has been common ground before us and is clearly right to 
say that, when a judge has to decide whether to make a PPO and if so what PPO, 
allocation and indexation are inter-related and should be considered together.  The 
judge cannot decide what form of order would be in the claimant’s best interests 
without deciding how he would index a PPO if he were to make one.    

106. As the hearing of these appeals progressed, it emerged that there were other aspects of 
the decision-making process about which the parties were in agreement, even though 
they had not been at the stage of drafting skeleton arguments.  As we also agree with 
the propositions that are now agreed between the parties, we consider that there is no 
point in recording the ebb and flow of argument.  

107. There is now no dispute that, in deciding whether to make an order under section 2(1), 
the judge’s overall aim must be to make whatever order best meets the claimant’s 
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needs.  Part 41.7 might have been more clearly expressed but that is what it amounts 
to. The parties also agree that the claimant’s ‘needs’ in Part 41.7 are not limited to the 
needs that he demonstrated for the purpose of proving the various heads of damage; 
they include those things that he needs in order to enable him (or those looking after 
him) to organise his life in a practical way.  For example, if the claimant is not yet 
living in suitable accommodation, one of his immediate needs will be to buy 
somewhere to live.  The damages assessed under the head of accommodation will not 
cover the whole of the costs of purchase and adaptation.  So he will need enough 
capital to enable him to buy, adapt and equip a home.  He may have other immediate 
needs, such as the purchase of a vehicle, for which damages have been agreed or 
awarded.  He will certainly need a regular income stream from which to pay his 
continuing expenses, particularly for care.  It may well be in his best interests that, 
rather than relying on the income from the investment of a lump sum, that income 
stream should be provided by a PPO, so that, when appropriately indexed, it will keep 
pace with the rise in the cost of provision.  Many claimants are advised that, due to 
the uncertainties inherent in a long life in a disabled condition, they should seek a 
substantial capital sum for contingencies in addition to that required for their 
immediate and foreseeable needs; this will provide a degree of flexibility in the future.  
The claimant may also wish to purchase some facility for which damages have not 
been awarded at all or for which partial damages have been agreed on a compromise 
basis. Such a facility may not be a ‘need’ in the sense of being an absolute necessity 
(if it were, it would have been covered by the damages) but it may nonetheless be 
taken into account by the judge when assessing what order best meets the claimant’s 
needs. In short, the claimant’s needs are not limited to the provision of those things 
which are foreseeable necessities but must be considered in a wider and more general 
sense. The decision as to what form the order should take will be a balancing exercise 
of the various factors likely to affect the claimant’s future life. 

108. The parties have also agreed that the test which the judge must apply is an objective 
one.  Of course, he must have regard to the wishes and preferences of the parties and 
to all the circumstances of the case but, in the end, it is for the judge to decide what 
order best meets the claimant’s needs.  The judge’s mind should be focussed not on 
what the claimant prefers but on what best meets the claimant’s needs; the two are not 
necessarily the same.  The appellants submit that, at least in principle, equal weight 
should be given to the preferences of the two parties. However, it is the 
respondents/claimants’ submission that, in practice, the claimant’s preferences and 
wishes will usually carry great weight and the defendants’ wishes very little. We will 
return to that issue in due course.       

The Use of Expert Evidence  

109. An area of dispute between the parties arose as to the evidence and argument which 
the judge should be asked to consider when making a decision under section 2(1).  It 
is clear that, in a substantial case, the claimant will usually instruct and call an 
independent financial adviser (IFA) to report on the form of order which he or she 
considers will best meets the claimant’s needs.  Even if the parties agree on all issues, 
such a report is likely to be of assistance to the judge who is asked to approve the 
form of order.  The practice direction anticipates that the claimant will usually have 
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such evidence. However, the practice direction does not anticipate that the defendant 
will instruct its own financial adviser.  Mr Rees submitted that, if a defendant wished 
merely to submit that it would prefer a substantial periodical payments order (because 
that would assist the defendant’s cash flow, ensure that the defendant did not unfairly 
have to pay more than would be warranted by the claimant’s actual life span and 
ensure that the claimant’s care would not be a burden on public funds), it should be 
free to advance those arguments on instructions, without calling evidence.  The 
respondents disagreed and submitted that the court should not accept without 
evidence that there was any financial advantage to a defendant from a PPO. It might 
appear that there would be a short term cash flow advantage but it did not necessarily 
follow that there would be any real advantage in the long term.   

110. We think it most undesirable that cases such as this should be unnecessarily burdened 
with evidence on satellite issues.  We think that judges should have regard to the 
defendant’s general preferences advanced on instructions without the need for 
evidence to be called. We do accept that some evidence might be required if a more 
specific point is to be made, for example, where a defendant wishes to avoid a PPO 
(which it perceives is likely to be indexed to a measure other than RPI) and wants to 
argue that it would be impossible for it to make suitable financial provision, consistent 
with regulatory requirements.   

111. Mr Rees also submitted that, if the defendant wished to attack the preferences 
advanced by the claimant on the basis that they would result in a form of order which 
was not in his best interests, it should be free to do so without calling evidence but 
that, in practice, it might be necessary for it to call an IFA to advance the alternative 
proposals.  That, as we will explain in due course, is what the defendant did in the 
case of RH but not in the case of De Haas.  We accept that there is nothing in the 
legislation to suggest that a defendant should not be permitted to call its own IFA if it 
is determined to advance a set of proposals which it contends will better meet the 
claimant’s needs than the proposals advanced on his own behalf.  However, in our 
view, it will rarely be appropriate for a defendant to argue that its proposals will meet 
the claimant’s needs better than the proposals being advanced on the claimant’s own 
behalf.  We do not rule out the possibility that the team representing the claimant 
might not take a sensible and prudent view of his needs but, in our collective 
experience of structured settlements, such a problem is rare.  In practice, if the 
claimant is advised by an experienced and responsible expert, it is likely that great 
weight will be given to what that expert advises. We will in due course refer to what 
Mackay J said on this subject at paragraph 112 of his judgment in RH.   We think he 
was right.  

112. In short, it is our view that it will only be in a rare case that it will be appropriate for a 
defendant, such as the NHSLA, to call expert evidence to seek to demonstrate that the 
form of order preferred by the claimant will not best meet his needs. Also we consider 
that judges should require a demonstration that the point clearly arises before they 
permit the evidence of a second IFA to be adduced.  As we will show in due course, 
the defendant gained nothing from its decision to call its own IFA in RH.    
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 The Points arising from RH – Issue 10.   

113. In RH, the parties reached agreement on the quantum of each head of damage, 
expressed either as a lump sum (for example: pain, suffering and loss of amenity) or 
as an annual sum (for example: loss of future earnings) or as combination of the two 
(for example: accommodation costs comprising an initial capital sum together with 
annual expenses for the future). The parties also agreed the appropriate multipliers for 
any part of the award which was to be made as a lump sum.  Those sums and 
multipliers were approved, as figures, by Owen J on 5th February 2007.   On a lump 
sum basis, the claim was valued at £4,713,100, of which about £2.5 million related to 
the cost of future care.    

114. However, the parties were not in agreement as to the form of order or as to the index 
to be applied to any PPO.  Those issues came before Mackay J. The parties agreed 
that the claimant had an immediate need for a capital sum of £1,017,731. That sum 
was to be provided largely from the awards for pain and suffering, past losses, future 
loss of earnings and part of the accommodation award. Through his IFA, Mr Richard 
Cropper, the claimant sought an additional capital sum of £483,783 to cover 
contingencies. Within that sum was sufficient to cover the cost of installing a 
hydrotherapy pool at the home.  The cost of this had not been agreed as a head of 
damage; it had been compromised.  The defendant had accepted that hydrotherapy 
would be beneficial to the claimant but contended that it would be reasonable for him 
to use local facilities which could be hired more economically than the cost of 
installing and running a pool at home.  That issue had been compromised on the basis 
of the cost of the defendant’s proposals and approved by Owen J. Nonetheless, after 
discussing this issue with the claimant’s parents, who regarded a pool at home as a 
real benefit, Mr Cropper proposed that a sufficient sum should be included in the 
contingency fund to allow for a pool to be installed, subject of course to the approval 
of the Court of Protection.  Mr Cropper proposed that care and case management 
should be subject to a PPO indexed to ASHE 6115 and that other heads (such as the 
costs of physiotherapy, occupational therapy, chiropody and Court of Protection 
costs) should be subject to PPOs indexed to RPI.   

115. The defendant contended for a smaller capital contingency fund of only £175,358 in 
addition to the agreed sum for immediate needs.  This smaller contingency fund 
excluded any capital expenditure on a hydrotherapy pool.  The defendant contended 
that all the remaining heads of damage should be the subject of a PPO indexed to RPI.  
The reasons expressed for this preference, through its IFA Ms Jennifer Stone, were 
not only that, for cash flow reasons, the defendant would in principle prefer PPOs, but 
also that its proposals would better meet the claimant’s needs than the proposals 
advanced on his behalf by Mr Cropper.   

116. Thus, the judge’s task was to approve those parts of the form of order that the parties 
had agreed and to decide on the remaining aspects.  He approved the agreed aspects. 
As we have already said, he held that for care and case management, the appropriate 
index was ASHE 6115 and our reasons for dismissing the appeal against that aspect of 
his decision have already been given.  As to the disputed aspects of the form of order, 
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the judge accepted Mr Cropper’s proposals as those which would best meet the 
claimant’s needs. It is the process by which he reached that conclusion which is 
criticised in this part of the appeal.   

117. The judge began to deal with the form of order at paragraph 104 of his judgment.  At 
paragraph 105, the judge said that he accepted Mr Rees’s submission that the 
defendant had a right to be heard on the issue of form of order, to express its 
preference and to explain its reasons. He expressly said that the claimant’s views on 
form of order were not to be given primacy.  

118. At paragraph 106, the judge recorded Mr Oppenheim’s submission for the claimant 
that the court should be careful not to allow a defendant to make detailed suggestions 
about allocation. Its role should be limited to expressing a preference as to whether a 
PPO was appropriate in principle.  The court had to make the order which best met 
the claimant’s needs. In the present case, the claimant’s needs had been carefully 
assessed by the claimant’s parents in consultation with Mr Cropper and the legal 
team. The role of the defendant was, at most, to submit where appropriate that the 
allocation proposed by the claimant was illogical or would fail to produce an order 
which was in his best interests.  It appears that the judge accepted Mr Rees’s 
submission on this issue. The respondent does not expressly criticise that conclusion 
but his contention now is that, in practice, the claimant’s expert’s view is likely to 
carry greater weight because he or she is in a better position than the defendant’s 
expert and that, in any event, Mackay J arrived at the right result.   

119. The judge then set out the rival contentions as to allocation and, at paragraph 110, set 
out his views as to the experts.  He said that both were impressive witnesses. Mr 
Cropper had made a convincing case for a substantial lump sum as a contingency 
fund; the judge summarised the reasons advanced by Mr Cropper for recommending 
the larger capital sum. He then said that Ms Stone had acknowledged that there was 
room for a difference of view as to the order which would best meet the claimant’s 
needs.  When acting for a claimant, she would always wish to have a full discussion 
with the family about the claimant’s needs.  She thought that the differences between 
her recommendations and those of Mr Cropper were ‘reasonable differences’.  The 
judge agreed with her on that point.  He then continued - part way through paragraph 
112:  

 “In my judgment, though this is not strictly speaking an 
approval exercise, in that the allocation will be the result of an 
order of the court, I see the court’s role as ensuring that the 
allocation has proceeded on the basis of suitably qualified 
advice, which appeared to have taken all relevant matters into 
account, from a source which has had the advantage of a free 
discussion with the family as to their hopes and fears for the 
future. That is what has happened here, in my judgment. Nor is 
there any suggestion to the contrary. 

 113.  It is not, therefore, open to the defendant to challenge this 
proposal, or put forward a counter proposal, merely on the basis 
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that there is another way of arranging the award that suits its 
own interests better. Its role in this exercise is a very limited 
one, and in view of the respective positions of the IFA experts 
in this particular case, it does not come into play. ….  

 114. I therefore rule that the claimant’s format should be 
adopted in this case.”   

120. Mr Rees contended that, in this passage, the judge erred in three respects. First, he 
gave primacy to the claimant’s preferences over those of the defendant. Second, he 
treated the process as being analogous to an approval of a compromise, which it was 
not. Third, he was wrong to say that the defendant could not advance proposals 
merely on the ground that they suited it best financially. Mr Oppenheim refuted those 
criticisms, submitting that the judge’s approach had been correct.  Alternatively, even 
if the judge had not expressed his approach in exactly the right way, the result would 
have been the same. It was clear that the judge preferred Mr Cropper’s proposals and 
he was therefore entitled to conclude that those proposals would result in the order 
which best met the claimant’s needs.  We will deal with each of Mr Rees’s criticisms 
in turn.  

121. Did the judge give primacy to the claimant’s preference?  It must be remembered, 
when considering the judge’s view of the limited nature of the defendant’s role in this 
case (as set out at paragraph 113), that he had earlier (at paragraph 105) accepted Mr 
Rees’s submission that the defendant was equally entitled to have its preferences 
considered as to the form of the order. If the judge said anything to the effect that a 
defendant’s preferences were less worthy of consideration than those of the claimant, 
he would have been wrong. But our view is clear that, in paragraph 113, he did not 
say any such thing.    He had stated the general principle to be applied at paragraph 
105.  At paragraph 113, he was dealing with the preferences, reasons and arguments 
which had been advanced in this particular case.  He had noted that there was not 
much between the two experts. Ms Stone had accepted that there was room for a 
difference of view and that Mr Cropper’s recommendations were reasonable. He 
noted that Mr Cropper had had the advantage, not available to Ms Stone, of a full 
discussion with the family.  It seems to us that what the judge was saying was that he 
considered that Mr Cropper’s proposals would best meet the claimant’s needs because 
they provided greater flexibility for the claimant than would be available under Ms 
Stone’s proposals.  In reaching that conclusion the judge was entitled to take into 
account the fact that the claimant’s expert was suitably qualified and had had the 
advantage of a discussion with the family.  He also plainly thought that Mr Cropper 
was giving responsible advice.  The fact that he preferred and decided to act on the 
opinion of Mr Cropper does not mean that he gave primacy to the claimant’s 
preferences.  Having given equal attention to the preferences expressed by both sides, 
the judge chose which proposals he thought best met the claimant’s needs.         

122. Mr Rees’ second criticism was that the judge treated the process of making a decision 
under section 2(1) as analogous to approval.  We are not at all sure that he did but we 
agree that the two processes are distinct.  When the court is asked to approve an 
agreement between the parties, it has only to declare itself satisfied that the agreement 
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reached is in the claimant’s interests. The court does not have to consider whether the 
proposed agreement produces the best possible result or the result which best meets 
the claimant’s needs.  The defendant will usually play no part in the process. His 
voice has already been heard, in the negotiations preceding the agreement.  By 
contrast, under section 2(1), the court is itself choosing what order to make and must 
choose the form of order which best meets the claimant’s needs, whether it be one 
advanced by one of the parties or one devised by the judge himself.  The parties are 
not in agreement and the defendant’s preferences must be considered. The process is 
different from approval.  We think that Mackay J recognised that the making of a 
section 2(1) decision was different from an approval.       

123. Mr Rees was also critical of paragraph 113 of Mackay J’s judgment where he said 
that it was not open to the defendant to challenge Mr Cropper’s proposals or to put 
forward a counter-proposal merely on the basis that there was another way of 
arranging the award that suited its own interests better. From that passage it sounded 
as though these defendants had tried to do merely that. Mr Rees demonstrated to us 
that, through Ms Stone’s report, they had gone further and had sought to show that 
their proposals would better meet the claimant’s needs.  We accept that that was so 
but we think that the judge was well aware of it.  However, Mr Rees made a second 
point.  He submitted that the judge appeared to think that it would not be open to a 
defendant to put forward a counter-proposal simply relying on its own best interests.  
If the judge had there been speaking generally, we would agree that what he said 
would be wrong as a statement of law. It is open to a defendant to challenge a 
claimant’s proposals and advance a counter-proposal merely because it suits his own 
interests better. The fact is, however, that if a defendant does that, his counter-
proposal is unlikely to carry any weight with the judge.  Only a counter-proposal 
which seeks to advance a better means of meeting the claimant’s needs is likely to 
carry any weight.  In any event, at paragraph 113, the judge was not speaking 
generally; he was referring to the particular facts of this case.  Here, Ms Stone’s 
counter-proposals were advanced on the basis that, not only would they serve the 
defendant’s interests, they would also better provide for the claimant’s needs.  
However, the judge was of the view that, because Mr Cropper was well-qualified and 
responsible and had had the advantage of discussions with the family, he was in a 
better position than Ms Stone to advise on the proposals which best met the claimant’s 
needs.   

124. Our view is that Mackay J plainly had the correct test in mind (what order will best 
meet the claimant’s needs?) and was clearly of the view that Mr Cropper’s proposals 
satisfied that test rather than Ms Stone’s.  There is no basis on which we would be 
prepared to interfere with the order he made.  We also observe that nothing of 
substance was achieved by the defendant calling its own IFA in this case.  As we have 
already said, we think it will only be in a rare case that such evidence should be 
called.  

Side Issues arising in RH – Issue 11   
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125. Two side issues arose out Mackay J’s decision in RH.  Issue 11, raised the question of 
whether, in the course of making a form of order decision under section 2(1), the 
judge should be entitled to see privileged material (such as claimant’s counsel’s 
advice) without the defendant also being entitled to see it.  The circumstances in 
which Mackay J found himself were, in our view, rather difficult.  He had to take over 
a heavy case in which all the heads of damage and the multiplier had been 
compromised by the parties and approved by Owen J.  Owen J had had the advantage 
of reading counsel’s advice which explained the reasoning behind the advice given to 
the claimant.   

126. When Mackay J took the case over for the purpose of deciding the form of order and 
indexation, he did not see that advice.  At paragraph 99 of his judgment, he expressed 
the view that, without the opportunity of reading that advice, he lacked insight into the 
detail of the situation that he had inherited and on which he had to make further 
decisions.  He said that he believed he could justify looking at the opinion without 
showing it to the defendant’s counsel because his role was inquisitorial and a minor 
was involved. In the event, he decided not to do so but said that he would welcome 
the views of a higher court on the issue. For that reason only, we are prepared to 
discuss it. 

127. We have sympathy for the judge.  When taking over a case of this kind, it is only 
natural that he would wish to have as full an understanding of the background as 
possible.   

128. Mr Rees submitted that that the judge had been wrong to say that he could justify 
looking at the privileged opinion because he was engaged on an inquisitorial process 
and a minor was involved.  He said that the judge was here confusing the role of 
approver with the role of decision-maker.  When making a decision under section 
2(1), his role was not that of an approver and was not inquisitorial.   

129. We have already discussed the differences between the process leading to approval 
and that leading to a section 2(1) decision. They are different processes. However, in 
this case, the judge had to do both.  On some issues, the parties were in agreement; on 
those, the judge had to consider approval. If he was in any way dissatisfied with the 
material put before him, he could certainly resort to an inquisitorial process to gain 
further information. He could certainly see privileged material without showing it to 
the defendant.    On the issues on which there was no agreement, the judge had to take 
decisions under what was primarily an adversarial process. For the purposes of that 
process, he was not entitled to see privileged material belonging to one party without 
disclosure to the opposing party.  We say that a section 2(1) decision is ‘primarily’ 
adversarial because we can foresee circumstances, which we think will be rare, when 
the judge will be dissatisfied with the proposals of both parties and the information 
provided by them. We think that, in those circumstances, it would be open to the 
judge to appoint an assessor and call for a report.  That would introduce an 
inquisitorial element into the proceedings.  But that would not justify the judge in 
looking at privileged material not disclosed to the opposing party.    
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130. So the position here (and foreseeably in many other cases) is that the judge would 
have been entitled to see privileged material for some purposes but not for others.  We 
stress that the position here was unusual. In most cases, the same judge will deal with 
the whole case. A judge will often be asked to approve the sums agreed under the 
various heads of damage before going on to decide the form of the award.  If so, he 
may well see counsel’s privileged advice and the defendant will simply have to put up 
with the fact that the judge has seen it and the defendant’s team has not. Once seen, 
the privileged material cannot be expunged from the judge’s mind.   If, as here, a 
different judge is to decide the form of order, there is a potential problem but we think 
that, if the parties are sensible, this will not be a real problem in practice. If it would 
be helpful for the second judge to see counsel’s advice prepared at the first approval 
stage (so that he can better understand the background) it should be possible for the 
parties to agree that any sensitive passages be redacted and that the rest of the advice 
be shown to the judge and to the defendant.  There may be other forms of compromise 
which have not occurred to us. We think that with good sense no real problems should 
arise. 

The Appeal in De Haas – Issue 14   

131. Issue 14 related to the appeal in De Haas. The appellants sought to criticise Nelson J’s 
approach to the issues of form of order and indexation. To explain how the criticism 
arises, it is necessary to describe the circumstances which prevailed when the judge 
had to consider these issues.  

132. The quantum only hearing was fixed for hearing on Monday 20th November 2006. By 
Wednesday 22nd November, the parties had agreed all the heads of damage and the 
appropriate multipliers for a lump sum award and the judge had approved them.  
However, there remained outstanding issues as to the form of order and indexation of 
any PPO.  These were to be considered the following day 23rd November.  However, 
on that day, Swift J handed down her judgment in Thompstone in which, as we have 
said earlier, she made a PPO for care and case management and modified the effect of 
section 2(8) by directing that the payments should be indexed by reference to ASHE 
6115. She also gave the defendant permission to appeal to the Court of Appeal.   

133. During 23rd November, the parties in De Haas made submissions on the form of order.  
The claimant had earlier indicated that she would seek PPOs in respect of a wide 
range of heads of damage, all of which she contended were earnings-related. 
However, her wish for a PPO was conditional upon the judge agreeing to modify the 
RPI provision in section 2(8) and substituting an earnings-related index or measure. 
This position was supported by the report of Mr Cropper, the same IFA as later 
advised in RH.   However, on 23rd November, after the quantum of each head of 
damage had been agreed and approved, the claimant’s position shifted; she now 
sought a PPO only in respect of care and case management, conditional upon 
modification of the index by reference to ASHE 6115.  Mr Cropper was now of the 
view that it would be in the claimant’s best interests to have a PPO for care and case 
management costs (so long as it was suitably indexed) but to receive all other heads of 
damage as a lump sum.   
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134. The defendant’s position was that the form of order should provide for all future 
losses to be paid under PPOs, save for the claimant’s own loss of earnings, which it 
accepted should be paid as a lump sum in order to provide a sufficient capital sum to 
enable her to buy a suitable home. These arguments were advanced by counsel on 
instructions. The defendant had not instructed an IFA.    

135. It had been intended that the evidence on indexation should be called the following 
week.  Both parties had instructed experts on the indexation issue.  However, the 
claimant’s counsel, Mr Stephen Grime QC, told the judge that, in the light of Swift J’s 
decision in Thompstone and the fact that it was going to be appealed, the claimant’s 
litigation friend would prefer not to fight out the issue of indexation but to adjourn 
that issue pending the appellate decision. The claimant would be bound by that 
decision and costs and court resources would be saved.  Mr Grime submitted that the 
judge should decide there and then that Mr Cropper’s advice should be accepted as 
providing the solution best fitted to meet the claimant’s needs.  The judge should 
order that all heads of damage other than care and case management should be paid as 
a lump sum and adjourn the issue of what should happen to care and case 
management until the appellate process in Thompstone was complete.          

136. The defendant opposed this course and maintained that the issues of allocation and 
indexation were inextricably linked and should be fought out together. If that were 
done, the hearing on indexation would cover indexation of a wider range of heads of 
damage than had been considered in Thompstone.  Then, the unsuccessful party 
would be able to mount an appeal, covering those wider issues, to be heard at the 
same time as Thompstone, an arrangement envisaged by Brooke LJ in Flora. Mr Rees 
accepted that a short adjournment would be necessary because the experts had not 
been asked to deal with the issue of indexation in the way in which the defendant now 
wished to argue it.  Mr Grime argued that it was not fair to the claimant to require her 
to go through the hearing of the indexation issues just so that the defendant could take 
a wider case to the Court of Appeal. The claimant would be exposed to a risk on costs 
which was unnecessary and unfair.  

137. Mr Rees also submitted that Mr Cropper’s advice was not in the claimant’s best 
interests; his change of stance on 23 November was irrational.  The defendant’s 
preference should be given equal weight to that of the claimant and its preference for 
a PPO covering all heads of loss save future earnings would result in the order which 
best met the claimant’s needs.   

138. Nelson J directed himself by reference to CPR 41.7 and the relevant parts of the 
Practice Direction. No criticism is or could be made of that.  He said that, in deciding 
what order to make, the claimant’s needs were paramount.  Mr Rees was, at one stage, 
minded to criticise that statement of the test to be applied, on the ground that CPR 
41.7 does not use the word ‘paramount’. However, Mr Rees did not pursue that 
argument with any vigour accepting, we think, that the argument was semantic and 
that the judge had applied the right test.   The judge concluded that the proposal 
advanced by Mr Cropper would produce the order which best met the claimant’s 
needs.  It was not illogical for him to suggest that she needed a lump sum to provide 
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for contingencies and unforeseen fluctuations in the cost of services; far from being 
irrational, it was sensible.       

139. The judge rejected Mr Rees’ argument that the defendant should be allowed to fight 
out the issue of indexation so that another case could be taken to the Court of Appeal. 
He considered that, because the claimant’s needs would be best met by ensuring that 
she had a lump sum as advised by Mr Cropper, any possible PPO should be restricted 
to care and case management. That meant that the case was so similar to Thompstone 
that it was right that the hearing of the indexation issue should be postponed to await 
the outcome of the appeal in that case.  

140. In this appeal, Mr Rees submitted that the judge was not entitled to take the course he 
did.  First, although he said that he was giving equal weight to the preferences of both 
parties, in fact he did not do so.  Second, allocation and indexation are so inextricably 
linked that it was wrong for the judge to separate them. By separating them as he did, 
he deprived the defendant of arguing indexation on a wider basis than had been 
adopted in Thompstone. Third, his decision as to allocation was illogical; he should 
have allocated more heads of damage to the PPO.  We can deal with these issues quite 
briefly.  Some of them have already been discussed earlier in this judgment.   

141. The judge recognised that he was obliged to consider the preferences of each party. 
But that does not mean that he was not free to prefer the proposals of one side to those 
of the other. His task was to choose the proposals which best met the claimant’s 
needs.  That meant that, unless he rejected the proposals of both sides - a situation 
which we think will be rare - he would in the end prefer one set of proposals to the 
other. That would not mean that he was not giving the parties’ preferences proper 
consideration. That is what happened here.  After considering the submissions of both 
counsel and the evidence of Mr Cropper – and giving them equal consideration - he 
held that it was in the claimant’s best interests to have the greater degree of flexibility 
advocated by Mr Cropper to take account of unforeseen contingencies.   

142. As to Mr Rees’ third point, we find it difficult to understand how it can be said to be 
illogical to hold that not all future losses should be allocated to a PPO.  True it is that 
there are real advantages to a claimant in a PPO; he cannot run out of money if he 
lives longer than expected.  But there are countervailing arguments, such as the need 
for a capital sum to allow for contingencies. It simply cannot be said that it is illogical 
to allow the claimant a capital sum to provide for unforeseen contingencies.  We note 
that, in Thompstone, the NHSLA, the effective defendant, agreed that the only heads 
of damage to be subject to a PPO were to be care and case management. They must be 
taken to have accepted that that course was in the claimant’s best interests. We do not 
see how the NHSLA can now argue that such a stance was illogical.   

143. Did the judge separate allocation and indexation in an impermissible way?  We do not 
think that he did.  What he did was to hive off a section of the future losses which 
would in no circumstances be subject to a PPO.  The judge had accepted that the 
claimant needed a substantial lump sum (over and above that which the parties agreed 
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that she needed) to buy a house. He was satisfied that the lump sum suggested by the 
claimant on Mr Cropper’s advice was appropriate to her needs.  So that lump sum was 
hived off.  What he was not in a position to decide was whether the rest of the future 
losses (about 77% of the total) comprising care and case management costs ought to 
be paid as a lump sum.  Whether the claimant’s needs would best be met by receiving 
those heads of damage as a lump sum or as a PPO would depend upon how the PPO 
was to be indexed. If it were to be indexed to RPI, a lump sum might better meet her 
needs. If it were to be indexed to ASHE 6115, a lump sum might serve her better. So, 
the judge adjourned both questions, allocation and indexation.  He did not separate the 
two.  He considered, sensibly in our view, that it was not appropriate for him to go 
over exactly the same ground as Swift J had just gone over.  That would have wasted 
costs and resources.  When the outcome of the whole appellate process in 
Thompstone is known, Nelson J will consider both issues.  He will either decide on 
allocation and indexation or he will consider whether or not to approve an agreement 
that the parties might well reach.  In our view, in deciding to manage the case as he 
did, the judge made a wholly appropriate decision and did not separate allocation and 
indexation in an inappropriate way.   

144. We add that, on the closer consideration which has been given to this case in this 
appeal than was given at the permission stage, when Smith LJ was persuaded that the 
appeal raised a point of legal principle, we think that the judge’s decision was, in truth 
a case management decision.  We have detected no error of principle in his approach 
and we dismiss the appeal on this point.   

Conclusion 

145. For the reasons we have given above, the appellants’ contention on all issues are 
rejected and the result is that all four appeals fail and are dismissed.    

 


